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AMERICAN SPECIALTY AGRICULTURE ACT 


THURSDAY, SEPTEMBER 8, 2011 

House of Representatives, 

Subcommittee on Immigration 

Policy and Enforcement, 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to call, at 2:15 p.m., in room 
2141, Rayburn Office Building, the Honorable Elton Gallegly 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Smith, Gallegly, King, Gowdy, Ross, 
Lofgren, and Jackson Lee. 

Staff present: (Majority) George Fishman, Subcommittee Chief 
Counsel; Marian White, Clerk; and (Minority) David Shahoulian, 
Subcommittee Chief Counsel. 

Mr. Gallegly. I will call the hearing to order. 

Today, the Subcommittee on Immigration Policy and Enforce- 
ment is holding a hearing on H.R. 2847, the “American Specialty 
Agriculture Act,” which was introduced yesterday by Chairman 
Lamar Smith. 

H.R. 2847 creates an entirely new agricultural worker visa pro- 
gram, referred to as the H-2C program, which is designed to pro- 
vide a stable and secure labor force for American farmers. 

I would like to commend my colleague and friend Chairman 
Smith for his hard work on this issue and for introducing this leg- 
islation. I share Chairman Smith’s goal of creating a more user- 
friendly guestworker program that will help agriculture find quali- 
fied workers in a very timely manner. 

I will not describe in detail the elements of the American Spe- 
cialty Agriculture Act. However, I did want to highlight two impor- 
tant provisions which are an improvement over the current H-2A 
program. 

First, the new H-2C program will be administered by the Depart- 
ment of Agriculture. This is the Federal department which is most 
familiar with the operations of the agricultural industry. From a 
California perspective, I believe the Department of Agriculture will 
better understand the labor needs of growers of specialty crops and 
the need to avoid long, bureaucratic delays. 

Second, H.R. 2847 makes the H-2C program attestation-based, 
much like the H-1B visa program. This is in contrast to the much 
more time-consuming labor application process that is part of the 
H-2A program. Again, this will reduce delays which have often 
made the H-2A program unworkable for many if not most agricul- 

( 1 ) 
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tural employers. In my congressional district, where specialty crops 
are predominant, growers have repeatedly told me the key factor 
in being able to utilize a guestworker program is the ability to hire 
workers without long lead times. 

Again, I thank the Chairman for bringing this work forward and 
dealing with this very complicated issue. And I look forward to the 
hearing of our witnesses. 

And at this time I would yield to the gentlelady from California, 
the Ranking Member, Ms. Lofgren. 

The bill, H.R. 2847, follows:] 
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112tii CONGRESS 

1st Session 


H. R. 2847 


To create a nonimmigrant H— 20 work visa program for agricultural workers, 
and for other purposes. 


IN THE HOUSE OF REPRESENTATIVES 

September 7, 2011 

Mr. Smith of Texas introduced the following bill; which was referred to the 
Committee on the Judiciary, and in addition to the Committee on Edu- 
cation and the Workforce, for a period to be subsequently determined by 
the Speaker, in each ca,se for consideration of such provisions as fall with- 
in the jurisdiction of the committee concerned 


A BILL 

To create a nonimmigrant H— 2C work visa program for 
agricultural workers, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 

2 tires of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “American Specialty 

5 Agriculture Act”. 

6 SEC. 2. H-2C TEMPORARY AGRICULTURAL WORK VISA PRO- 

7 GRAM. 

8 Section 101(a)(l-5)(H) of the Immigration and Na- 

9 tionality Act (8 U.S.G. 1101(a)(15)(H)) is amended by 
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1 striking' or (iii)” and inserting' or (c) having a rcsi- 

2 denee in a foreign country which lie has no intention of 

3 abandoning who is coming temporarily to the United 

4 States to perform agricultural labor or services that are 

5 defined as agricultural labor in section 3121(g) of the Tn- 

6 temal Revenue Code of 1986, as agriculture in section 3(f) 

7 of the Fair Labor Standards Act of 1938 (29 U.S.C. 

8 203(f)), and the pressing of apples for cider on a farm; 

9 or (hi)”. 

10 SEC. 3. ADMISSION OF TEMPORARY H-2C WORKERS. 

11 (a) Procedure for Admission. Chapter 2 of title 

12 n of the Immigration and Nationality Act (8 U.S.C. 1181 

13 et secp| is amended by inserting after section 218 the fol- 

14 loving: 

1 5 “SEC. 218A. ADMISSION OF TEMPORARY H-2C WORKERS. 

16 “(a) Definitions. — In this section: 

17 “(1) Area of employment. — The term "area 

18 of employment/ means the area within normal com- 

19 muting distance of the worksite or physical location 

20 where the work of the H-2C worker is or will be 

21 performed. If such work site or location is within a 

22 Metropolitan Statistical Area, any place within such 

23 area shall be considered to be within the area of ern- 

24 ployment. 


•HR 2847 IH 
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1 “(2) Displace. — The term ‘displa.ee’ means to 

2 lay off a worker from a job that is essentially eqniv- 

3 alent to the job for which ail H-2C worker is 

4 sought. A job shall not be considered to be ‘essen- 

5 tially equivalent’ to another job unless the job — 

6 "(A) involves essentially the same respon- 

7 sibilities as such other job; 

8 “(B) was held by a United States worker 

9 with substantially equivalent qualifications and 

10 experience; and 

11 “(C) is located in the same area of employ- 

12 me iit as the other job. 

13 “(3) Eligible individual. — The term ‘eligible 

14 individual’ means an individual who is not an una.ii- 

15 thorized alien (as defined in section 274A(h)(3)) 

16 with respect to the employment, of the individual. 

17 “(4) Employee, — The term ‘employer' means 

18 an employer who hires workers to perform a.gricul- 

19 tural employment. 

20 “(5) H-2C worker. — The term TI-2C worker’ 

21 means a nonimmigrant described in section 

22 1 01 (a)(l 5)(H)(ii)(c). 

23 “(6) Lay off. — 

24 “(A) In general. — The term ‘lay off — 


•HR 2847 IH 
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“(i) means to cause a worker’s loss- of 
employment, other than through a dis- 
charge for inadequate performance, viola- 
tion of workplace rules, cause, voiuntaiy 
departure, voluntary retirement, or the ex- 
piration of a grant or contract (other than 
a temporary employment contract entered 
into in order to evade a condition described 
in paragraph (3) of subsection ( b) ): and 
£ ‘ ( ii ) does not include any situation in 
which the worker is offered, as an alter- 
native to such loss of employment, a simi- 
lar employment opportunity with the same 
employer (or, in the ease of a placement of 
a worker with another employer under Sub- 
section (b)(7), with either (employer de- 
scribed in such subsection) at equivalent or 
higher compensation and benefits than the 
position from which the employee was dis- 
charged, regardless of whether or not the 
employee accepts the offer. 

“(B) OoxSTRUCTlON. — Nothing in this 
paragraph is intended to limit an employee's 
rights under a collective bargaining agreement 
or other employment contract. 


•HE 2847 IH 
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1 “(7) Prevailing wage. — The term ‘prevailing 

2 wage' means the wage rate paid to workers in the 

3 same occupation in the area of employment that is 

4 calculated using the same methodology used by the 

5 Department, of Labor to determine prevailing wages 

6 for the purpose of the program described in section 

7 101(a)(15)(H)(ii)(b) on January 1, 2011, except 

8 that if the wage rate is determined by means of a 

9 governmental survey, the survey shall provide at 

10 least four levels of wages commensurate with factors 

11 such as experience, qualifications, and the level of 

12 supervision (except that where an existing govern- 

13 ment survey has only 2 levels, 2 intermediate levels 

14 may lx- created by dividing by 3. the difference bo- 

15 tween the 2 levels offered, adding the quotient thus 

16 obtained to the first level and subtracting that 

17 quotient from the second level), and that if the wage 

18 rate is determined by a survey that provides at least 

19 four levels of wages commensurate with factors such 

20 as experience, qualifications and the level of super- 

21 vision, the prevailing wage shall be equal to the first 

22 wage level. 

23 -“(8) United states wor ke r.. — T he term 

24 ‘United States worker’ means any worker who is — 


•HR 2847 IH 
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1 “(A) a citizen or national of the United 

2 States; or 

3 “(B) an alien who is lawfully admitted for 

4 permanent residence, is admitted as a refugee 

5 under section 207, is granted asylum under sec- 

6 tion 208, or is an immigrant otherwise autlior- 

7 ized, by this Act or by the Secretary of Horrie- 

8 land Security, to be employed, 

9 “(b) Petition. — An employer, or an association act- 

10 ing as an agent, or joint employer for its members, that 

1 1 seeks the admission into the United States of an II -20 

12 worker shall file with the Secretary of Agriculture a peti- 

1 3 tion attesting; to the following: 

14 “( 1 ) Temporary work or services. — 

15 “(A) In general. — The employer is, seek- 

16 ing to employ a specific number of agricultural 

17 workers on a temporary basis and will provide 

1 8 compensation to such workers at a specified 

19 wage rate. 

20 “(B) Definition. — F or purposes of this 

21 paragraph, a worker is employed on a tem- 

22 porary basis if the employer intends to employ 

23 the worker for no longer than 10 months dur- 

24 ing any contract period. 


•HR 2847 IH 
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1 “(2) Benefits, wages, and working oondi- 

2 TIONS. Tlie employer -will provide, at a minimum, 

3 the benefits, wages, and working conditions required 

4 b 3 T subsection (k) to all workers employed in the jobs 

5 for which the H-2C worker is sought and to all 

6 other temporary workers in the same occupation at 

7 the place of employment. 

8 “(3) Nondisplacement of united states 

9 workers. — The employer did not displace and will 

10 not displace a United States worker employed by the 

1 1 employer during the period of employment of the H 

12 20 worker and during the 30-day period inline* 

13 diately preceding such period of employment in the 

14 occupation at the place of employment, for which the 

15 employer seeks approval to employ H.-20 workers. 

16 “(4) Recruitment. — 

17 “(A) In General. — The employer — 

18 “(i) conducted adequate recruitment 

19 in the area of intended employment before 

20 filing the attestation; and 

21 “(h) was unsuccessful in locating a 

22 qualified United States worker for the job 

23 opportunity for which the H-2C worker is 

24 sought. 


•HR 2847 IH 
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1 “(B) Other requirements. — T he rc- 

2 cruitment requirement under subparagraph (A) 

3 is satisfied if the employer places — 

4 il {i) a local job order with the State 

5 workforce agency serving the local area, 

6 where the work will be performed, except 

7 that nothing- in this clause shall require the 

8 employer to file an interstate job order 

9 under section 653 of title 20, Code of Fed- 

10 eral Regulations; and 

11 “(ii) a Sunday advertisement in a 

12 newspaper of general circulation in the 

13 area of intended employment. 

14 “(C) Advertisement requirement. — 

15 The advertisement requirement under subpara- 

16 graph (B ) (ii) is satisfied if the advertisement — 

17 “(i) names the employer; 

18 “(ii) directs applicants to contact the 

19 employer or their representative; 

20 “(hi) provides a description of the va- 

21 cancy that is specific enough to apprise 

22 United States workers of the job oppor- 

23 trinity for which certification is sought; 

24 “(iv) describes the geographic area 

25 with enough specificity to apprise appli- 


•HH 2847 IH 
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9 

1 cants of any travel requirements and where 

2 applicants will likely have to reside to per- 

3 form the job; and 

4 “(v) states the rate of pay, which 

5 shall not lie less than the wage as de- 

6 scribed in subsection (k)(2)(A). 

7 •'( l)i End of recruitment require- 

8 ME NT. — The requirement to recruit United 

9 States workers shall terminate on the first day 

10 of the contract period that work begins. 

11 “(5) Offers to united states workers, — 

12 The employer has offered or will offer the job for 

13 which the H— 2C worker is sought to any eligible 

14 United States worker who — 

15 “(A) applies; 

16 “(B) is qualified for the job; and 

17 “(C) will be available at the time and place 

18 of need. 

19 This requirement shall not apply to a United States 

20 worker who applies for the job oil or after the first 

21 day of the contract period that work begins. 

22 “(6) Provision of insurance. — If the job for 

23 which the H-20 worker is sought is not covered by 

24 State workers; 1 compensation law, the employer will 

25 provide, at no cost to the worker unless State law 


•HR 2847 IH 
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1 provides otherwise, insurance covering injury and 

2 disease arising out of, and in the course of, the 

3 worker’s employment, which will provide benefits at 

4 least equal to those provided under the State work- 

5 ers’ compensation law for comparable employment. 

6 “(7) Requirements for placement of h-2C 

7 WORKERS WITH OTHER EMPLOYERS. A llOll- 

8 immigrant who is admitted into the United States as 

9 an H— 2C worker may be transferred to another em- 
it) ployer that has filed a petition under this subsection 

1 1 and is in compliance with tins section. 

12 “(8) Strike or lockout. — There is not a 

13 strike or lockout in the course of a labor dispute 

14 which, under regulations promulgated by the Sec- 

15 retary 7 of Agriculture, precludes the hiring of H-20 

16 workf^i 

17 “(9) Housing. — E xcept for H-2C workers who 

18 are reasonably 7 able to return to their permanent res- 

19 idence (either within or outside the United States) 

20 within the same day, the employer will provide hous- 

21 ing to H-2C workers through one of the following 

22 means: 

23 “(A) Employer owned housing in accord- 

24 anc-e with regulations promulgated by 7 the See- 

25 retary of Agriculture. 


•HE 2847 IH 
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“(B) Rental or public accommodations or 
other substantially similar class of habitation in 
accordance with regulations promulgated by the 
Secretary of Agriculture, 

“(C) Except where the Governor- of the 
State lias certified that there is inadequate 
housing available in the area of intended em- 
ployment for migrant farm workers and H—2C 
workers seeking temporary housing while em- 
ployed in agricultural work, the employer may 
furnish the worker with a housing voucher in 
accordance with regulations, if — 

“(i) the employer has verified that 
housing is available for the period during 
which the work is to be performed, within 
a reasonable commuting distance of the 
place of employment, for the amount of the 
voucher provided, and that the voucher is 
useable for that housing; 

“(ii) upon the request of a worker 
seeking assistance in locating housing for 
which the voucher will be accepted, the em- 
ployer makes a good faith effort to assist 
the worker in identifying, locating and Sc- 


um 2847 IH 
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1 curing' housing in the area of intended om- 

2 ployment; and 

3 “(iii) payment for the housing is made 

4 with a housing voucher that is only re- 

5 deem able by the housing' owner or their 

6 agent. 

7 An employer who provides housing through one of 

8 the foregoing means shall not be deemed a housing 

9 provider under section 203 of the Migrant and Sea- 

10 sonal Agricultural Worker Protection Act (29 U.S.O. 

1 1 1828) by virtue of providing such housing. 

12 “(10) Previous violations. — T he employer 

13 has not, during the previous two-year period, em- 

14 ployed H-20 workers and knowingly violated a ma- 

15 terial term or condition of approval with respect to 

16 the employment of domestic or nonimmigrant work- 

17 ers, as determined by the Secretary of Agriculture 

1 8 after notice and opportunity for a hearing. 

19 “(e) Public E xamination. — N ot later than 1 work- 

20 ing day after the date on which a petition under this sec- 

21 tiou is filed, the employer shall make a copy of each such 

22 petition available for- public examination, at the employer’s 

23 principal place of business or worksite. 

24 “(d) List. — 


♦HR 2847 IH 
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13 

1 “(1) In General. — The See-rotary of Agri- 

2 culture shall maintain a list of the petitions filed 

3 under subsection (b), which shall — 

4 “(A) he sorted by employer; and 

5 “(B) include the number of H-2C workers 

6 sought, the wage rate, the period of intended 

7 employment, and the date of need for each 

8 alien. 

9 “(2) Availability. — The Secretary of Agri- 

10 culture shall make the list available for public exam- 

1 1 ination. 

12 “(e) Petitioning for Admission. — 

13 “(1) Consideration of petitions. — F or peti- 

14 tions filed and considered under subsection (b) — 

15 “(A) the Secretary of Agriculture may not 

16 require such petition to be filed more than 28 

1 7 calendar days before the first date the employer 

18 requires the labor or services of the H— 2(3 

19 worker; 

20 “(B) unless the Secretary of Agriculture 

21 determines that the petition is incomplete or ob- 

22 won sly inaccurate, the Secretary, not later than 

23 10 business days after the date on which such 

24 petition was filed, shall either approve or reject 

25 the petition and provide the petitioner with no- 
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tir-o of such, action by means ensuring same or 
next day deliveiy; and 

“(C) if the Secretary determines that the 
petition is incomplete or obviously inaccurate, 
the Secretary shall — 

“(i) within 5 business days aftJfceipt 
of the petition, notify the petitioner of the 
deficiencies to be corrected by means en- 
suring same or next day deliveiy; and 

“(ii) within 10 business days of re- 
ceipt of the corrected petition, approve or 
deny the petition and provide the petitioner 
with notice of such action by means ensur- 
ing same or next day deliveiy. 

“(2) Petition agreements. — By filing an H- 
2C petition, a petitioner and each employer consents 
to allow access to the site where the labor is being 
performed to the Department of Agriculture or the 
Department of Homeland Security for the purpose 
of investigations to determine compliance with H— 2C 
requirements and the immigration laws. Notwith- 
standing any other provision of law, the Depart- 
ments of Agriculture and Homeland Security cannot 
delegate their compliance functions to other agencies 
oi- Departments. 


•HR 2847 IH 
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1 “(f) Roles of Agricultural Associations.' — 

2 “(1) Permitting filing by agricultural 

3 ASSOCIATIONS. — -A petition under subsection (b) to 

4 liire an alien as a temporary agricultural worker 

5 may be filed by an association of agricultural em- 

6 plovers which use agricultural services. 

7 “(2) Treatment of associations acting as 

8 EMPLOYERS. — If an association is a joint employer 

9 of temporary agricultural workers, such workers may 

10 be transferred among its members to perform agri- 

1 1 cultural sendees of a temporary nature for which the 

12 petition was approved. 

13 “(3) Treatment of violations. — 

14 “(A) Individual member. — If an indi- 

15 ridual member of a joint employer association 

16 violates any condition for approval with respect 

17 to the member’s petition, the Secretary of Agri- 

18 culture shall consider as an employer for pur- 

19 poses of subsection (b) ( 10 ) and invoke penalties 

20 pursuant to subsection (i) against only that 

21 member of the association unless the Secretary 

22 of Agriculture determines that the association 

23 or other member participated in, had knowledge 

24 of, or had reason to know of the violation. 


•HR 2847 IH 
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16 

1 “(B) Association of agricultural em- 

2 PLOYEBS. If an association representing agri- 

3 cultural employers as a, joint employer violates 

4 any condition for approval with respect to the 

5 association’s petition, the Secretary of Agri- 

6 culture shall consider as an employer for pur- 

7 poses of subsection (b) (10) and invoke penalties 

8 pursuant to subsection (i) against only the a# 

9 sociation and not any individual member of the 

10 association, unless the Secretary determines 

1 1 that the member participated in, had knowledge 

12 of, or had reason to know of the violation. 

13 “(g) Expedited Ad ministrative Appe al s. — The 

14 Secretary of Agriculture shall promulgate regulations to 

1 5 provide for an expedited procedure — 

16 “(1) for the review of a> denial of a petition 

17 under this section by the Secretary; or 

18 “(2) at the petitioner’s request, for a de novo 

19 administrative hearing at which new evidence, may 

20 be introduced. 

21 “(h) Miscellaneous Provisions. — 

22 “(1) Endorsement of documents. — The 

23 Secretary of Homeland Security shall provide for the 

24 endorsement of entry and exit documents of H-2C 

25 workers as may be necessary to carry out this see- 
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tion and to provide notice for purposes of section 
274A. 

“(2) Fees. — 

“(A) In GENEKAL. — The Secretary of Ag- 
riculture shall require, as a condition of approv- 
ing the petition, the payment of a fee, in ac- 
cordance with subparagraph (B), to recover the 
reasonable cost of processing petitions. 

“(B) Fee by type of employee. — 

“(i) Single employee. — -An em- 
ployer whose petition for temporary alien 
agricultural workers is approved shall, for 
each approved petition, pay a fee that - - 

“(I) subject to subclause (II), is 
equal to $100 plus $10 for each ap- 
proved H-2C worker; and 

“(II) does not exceed $1,000. 

“(ii) Association. — Each employer- 
member of a joint employer association 
whose petition for H-2C workers is ap- 
proved shall, for each, such approved peti- 
tion, pay a fee that — 

“(I) subject to subelause (II), is 
equal to $100 plus $10 for each ap- 
proved H— 2C worker; and 


25 
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1 “(II i does not exceed $1,000. 

2 “(iii) Limitation on association 

3 pees. — -A joint employer association under 

4 clause (ii) shall not be charged a separate 

5 fee. 

6 “(C) Method op payment. — The fees 

7 collected under this paragraph shall be paid by 

8 cheek or money order to the Department of Ag- 

9 riculture. In the ease of employers of H— 20 

10 workers that are members of a joint employer 

11 association petitioning on their behalf, the ag- 

12 gregate fees for all employers of H-2C workers 

13 under the petition may be paid by 1 cheek or 

14 money order. 

15 “(i) Enforcement. — 

16 “(1) Investigations and audits. — T he Sec- 

17 rotary of Agriculture shall be responsible for con- 

1 8 ducting investigations and random audits of em- 

19 plover work sites to ensure compliance with the re- 

20 quirenients of the H— 2C program. All monetary 

21 fines levied against violating employers shall be paid 

22 to the Department of Agriculture and used to en- 

23 banco the Department of Agriculture's; investigatory 

24 and auditing power. 
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1 “(2) Failure to meet conditions. — If the 

2 Secretary of Agriculture finds, after notice and op- 

3 portunity for a hearing, a. failure to meet a condition 

4 of subsection (b), or a material misrepresentation of 

5 fact in a petition under subsection (b > , the Sec- 

6 retary — 

7 “(A) may impose such other administrative 

8 remedies (including civil money penalties in an 

9 amount not to exceed $1,000 per violation) as 

10 the Secretary determines to he appropriate; and 

11 “(B) may disqualify the employer from the 

12 employment of H-2C workers for a period of 1 

13 year. 

14 “(3) Penalties for willful failure. — If 

15 the Secretary of Agriculture finds, after notice and 

16 opportunity for a hearing, a willful failure to meet 

17 a material condition of subsection (b), or a willful 

18 misrepresentation of a material fact, in a petition 

19 under subsection (b), the Secretary — 

20 “(A) may impose such other administrative 

21 remedies (including civil money penalties in an 

22 amount not to exceed $5,000 per violation) as 

23 the Secretary determines to be appropriate; 
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1 “(B) may disqualify the employer from the 

2 employment of II 2C workers for a period of 2 

3 years: 

4 “(C) may, for a subsequent riola.fi on not 

5 arising out of the prior incident, disqualify the 

6 employer from the employment of H-2C work- 

7 era for a period of 5 years; and 

8 “(D) may, for a subsequent violation not 

9 arising out of the prior incident, permanently 

10 disqualify the employer from the employment of 

1 1 H 2C workers. 

12 “(4) Penalties foe displacement of 

13 UNITED STATES WORKERS. — If the Secretary of Ag- 

14 ri culture finds, after notice and opportunity for a 

15 hearing, a, willful failure to meet a material condition 

16 of subsection (b) or a. willful misrepresentation of a 

17 material fact in a petition under subsection (b), in 

18 the course of which failure or misrepresentation the 

19 employer displaced a. United States worker employed 

20 by the employer during the period of employment on 

21 the employer’s petition under subsection (b) or dur- 

22 ing the period of 30 days preceding such period of 

23 employment, the Secretary — 

24 “(A) may impose such other administrative 

25 remedies (including civil money penalties in an 
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1 amount, not to exceed $15,000 per violation) as 

2 the Secretary determines to be appropriate; 

3 “(B) may disqualify the employer from the 

4 employment of H— 2C workers for a period of 5' 

5 years; and 

6 “(C) may, for a second violation, perma- 

7 nently disqualify the employer from the employ- 

8 niSiit of H— 2C workers. 

9 “(j) Faluube To Pay Wages ob Required Bene- 

10 MTS. — 

11 “ ( 1 ) Assessment. If the Secretary of Agri- 

12 culture finds, after noticq and opportunity for a 

13 hearing, that the employer has failed to pay the 

14 wages, transportation, subsistence reimbursement, or 

15 guarantee of employment attested by the employer 

16 under subsection (b)(2), the Secretary shall assess 

17 payment of back wages, or such other required bene- 

18 fits, clue any United States worker or H-2C worker 

19 employed by the employer in the specific employment 

20 in question. 

21 “(2) AMOUNT. — The back wages or other re- 

22 quired benefits described in paragraph (1) — 

23 “(A) shall lie equal to the difference be- 

24 tween the amount that should have been paid 
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1 and the amount that was paid to such worker; 

2 and 

3 “(B) shall be distributed to the worker to 

4 whom such wages are due, 

5 “(k) Minimum Wages, Benefits, and Working 

6 Conditions. — 

7 “(1) Preferential treatment of aliens 

8 PROHIBITED. — 

9 “(A) Tn General. — Each employer seek- 

10 ing to hire United States workers shall offer 

11 such workers not less than the same benefits, 

12 wages, and working conditions that the em- 

13 plover is offering, intends to offer, or will pro- 

14 vide to H-20 workers. No job offer may impose 

15 on United States workers any restrictions or 

16 obligations which will not be imposed on the 

17 employer’s H-20 workers. 

18 “(B) Interpretation. — Every interpreta- 

19 tion and determination made under this section 

20 or under any other law, regulation, or interpre- 

21 tative provision regarding the nature, scope, 

22 and timing of the provision of these and any 

23 other benefits, wages, and other terms and con- 

24 ditions of employment shall be made so that — 
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23 

“(i) the services of workers to their 
employers and the employment opportuni- 
ties afforded to workers by the employers, 
including those employment opportunities 
that require United States workers or H— 
20 workers to travel or relocate in order to 
accept or perform employment — 

“(I) mutually benefit such work- 
ers, as well as their families, and em- 
ployers; and 

“(II) principally benefit neither 
employer nor employee; and 
“(ii) employment opportunities within 
the United States benefit the United 
States economy. 

“(2) Required wages. — 

“(A) In GENERAL. — Each employer peti- 
tioning' for workers under subsection (b) shall 
pay not less than the greater of — 

“(i) the prevailing wage; or 
“(ii) the applicable Federal, State, or 
local minimum wage, whichever is greatest. 
“(B) Special rule. — An employer can 
utilize a piece rate or other alternative wage 
payment system as long as the employer gpuar- 
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autocs cadi worker a wage rate that equals or 
exceeds the amount required under subpara- 
graph (A). 

“(3) REIMBURSEMENT OF TRANSPORTATION 
COSTS. — 

“(A) Requirement for reimburse- 
ment. — 

“(i) In general. — Except for H-2C 
workers who are reasonably able to return 
to their permanent residence (either within 
or outside the United States) within the 
same day, an H-2C worker who completes 
50 percent of the period of employment of 
the job for which the worker was hired, be- 
ginning on the first day of such employ- 
ment, shall be reimbursed by the employer 
for the cost of the worker’s transportation 
and subsistence from — 

“(I) the place from which the H— 
2C worker was approved to enter the 
United States to the location at which 
the work for the employer is per- 
formed; or 

“(II) if the H-2C worker trav- 
eled from a place in the United States 
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20 
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22 


23 

24 

25 


at which the 11—20 worker was last 
employed, from such place of last em- 
ployment to the location at which the 
work for the employer is performed. 

“(ii ) Construction. — -Notwith- 

standing the Fair Labor Standards Act of 
1938 (29 U.S.C. 201 et seq.), the employer 
need not reimburse the cost of the H— 2C 
worker’s transportation and subsistence 
unless the worker has completed 50 per- 
cent- of the period of employment of the job 
for which the workers was hired. 

“(B) Timing on reimbursement. — Reim- 
bursement to the worker of expenses for the 
cost of the worker’s transportation and subsist- 
ence to the place of employment under subpara- 
graph (A) shall be considered timely if such re- 
imbursement- is made not later than the -work- 
er's first regular payday after a worker com- 
pletes 50 percent of the period of employment 
of the job opportunity as provided under this 
paragraph . 

“(C) Additional reimbursement. — Ex- 
cept for H-2C workers who are reasonably able 
to return to their permanent residence (either 
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within or outside the United States) within the 
same day, an II 2G worker who completes the 
period of employment for the job Opportunity 
involved shall be reimbursed by the employer 
for the cost of the worker’s transportation and 
subsistence from the work site to the place 
where the worker was approved to enter the 
United States to work for the employer. If the 
worker has contracted with a subsequent em- 
ployer, the previous and subsequent employer 
shall share the cost of the worker's transpor- 
tation and subsistence from work site to work 
site. 

“(D) Limitation. — 

“(i) Amount of reimbursement. — 
The amount of reiinbufiemeut provided to. 
a worker or alien under this paragraph 
shall be equal to the lesser of — 

“(I) the actual cost to the worker 
or alien of the transportation and sub- 
sistence involved; or 

“(II) the most economical and 
reasonable common earner transpor- 
tation charges and subsistence costs 
for the distance involved. 
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1 ®(ii) Distance traveled. — N o reim- 

2 bursenient under subparagraph (A) or (B) 

3 shall he required if the distance traveled is 

4 100 miles or less. 

5 “(E) Reimbursement |or laid oek 

6 WORKERS.-- <jf the worker is laid off or employ- 

7 ment is terminated for contract impossibility 

8 (as described in paragraph (51(D)) before the 

9 anticipated ending date of employment, the em- 
it) ployer shall provide — 

11 “(i) the transportation and subsist - 

12 euce reimbursement required under sub- 

13 paragraph (C); and 

14 “(ii) notwithstanding whether the 

15 worker has completed 50 percent of the pe- 

16 riod of employment, the transportation and 

17 subsistence reimbursement required under 

18 subparagraph (A). 

19 “(F) Construction, — N otwithst anding 

20 the Fair Labor Standards Act of 1948 (29 

21 U.S.C. 201 et seq.), the employer is not re- 

22 quired to reimburse visa, passport, consular, or 

23 international border crossing fees or any other 

24 fees associated with the H-2C worker’s lawful 

25 admission into the United States to perform 
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employment that may be incurred by the work- 
er. 

“(4) Employment guarantee. — 

“(A) In general. — 

“(i) Requirement. — E ach employer 
petitioning tor workers under subsection 
(b) shall guarantee to otter the worker em- 
ployment for the hourly equivalent of not 
less than 50 percent of the work hours 
(luring the total anticipated period of em- 
ployment, beginning with the first work 
day after the arrival of the worker at the 
place of employment and ending - on the ex- 
piration date specified in the job offer. 

“(ii) Failure to meet guar- 
antee. — If the employer affords the 
United States worker or the 1 12 1 1 worker 
less employment than that required under 
this subparagraph, the employer shall pay 
such worker the amount which the worker 
would have earned if the worker had 
worked for the guaranteed number of 
hours. 

“(iii) Period of employment. — For 
purposes of this subparagraph, the term 
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‘period of employment’ means the total 
number of anticipated work hours and 
workdays described in the job offer and 
shall exclude the worker’s Sabbath and 
Federal holidays. 

“(B) Calculation op hours, — Any 

hours which the worker fails to work, up to a 
maximum of the number of hours specified in 
the job offer for a work day, when the worker 
has been offered an opportunity to do so, and 
all hours of work actually performed (including 
voluntary work in excess of the number of 
hours specified in the job offer in a work day, 
on the worker's Sabbath, or on Federal holi- 
days) may be counted by the employer in calcu- 
lating whether the period of guaranteed employ- 
ment has been met. 

“(C) T, imitation. — Tf' the worker volun- 
tarily abandons employment before the end of 
the contract period, or is terminated for cause, 
the worker is not entitled to the 50 percent 
guarantee described in fftibparagraph (A). 

“(D) Termination op employment. — 


25 
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fied in the job offer, the services of the 
worker are no longer required due to any 
form of natural disaster, including’ flood, 
hurricane, freeze, earthquake, fire, 
drought, plant or animal disease, pest in- 
festation. regulatory action, or any other 
reason beyond the control of the employer 
before the employment- guarantee in sub- 
paragraph (A) is fulfilled, the employer 
may terminate the worker's employment. 

“(ii) Requirements. If a worker’s 
employment is terminated under clause (i), 
the employer shall — 

“(I) fulfill tin' employment guar- 
antee in subparagraph (A) for the 
work days that have elapsed during 
the period beginning on the first work 
day after the arrival of the worker 
and ending on the date on which such 
employment is terminated; 

“(II) make efforts to transfer the 
United States worker to other com- 
parable employment acceptable to the 
worker; and 
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“(HI) not later than 24 hours 
after termination, notify (or have an 
association acting as an agent for the 
employer notify) the Secretary of 
Homeland Security of such termi- 
nation. 

“(1) Period Of Admission. — 

! ‘(1) In GENERAL. — An H-2C worker shall be 
admitted for a period of employment, not to exceed 
10 months, that includes — 

“(A) a period of not more than 7 days 
prior to the beginning of the period of employ- 
ment for the purpose of travel to the work site; 
and 

“(B) a period of not more than 14 days 
following the period of employment for the pur- 
pose of departure or extension based on a sub- 
sequent offer of employment.. 

“(2) Employment limitation. — An alien may 
not be employed during the 14-day period described 
in paragraph ( 1 )(B) except in the employment for 
which the alien is otherwise authorized. 

“(m) Abandonment of Employment. — 

“(1) In GENERAL. — An alien admitted or pro- 
vided status under section 101(a)(15)(H)(ii)(c) who 
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1 abandons the employment which, was the basis for 

2 such admission or statu#— 

3 “(A) shall have failed to maintain non- 

4 immigrant status as an H-2C worker; and 

5 “(T>) shall depart the United States or be 

6 subject to removal under section 

7 f37(a)(l)(C)(i). 

8 ‘‘(2) Report by employer. — N ot later than 

9 24 hours after an employer learns of the. abandon- 

10 ment of employment by an H-20 worker, the em- 

11 plover or association acting as an agent for the em- 

12 plover, shall notify the Secretary of Homeland Seeu- 

13 rity of such abandonment. 

14 “(3) Removal. — The Secretary of Homeland 

15 Security shall promptly remove from the United 

16 States any H-20 worker who violates any term or 

17 condition of the worker's nonimmigrant status. 

18 “(4) Voluntary termination. — Notwith- 

19 standing paragraph (1)* an alien may voluntarily 

20 terminate the alien’s employment if the alien 

21 promptly departs the United States upon ternii- 

22 nation of sneh employment. 

23 “(n) Replacement of Alien. — A n employer may 

24 designat e an eligible alien to replace an H-20 worker who 


.HR 2847 IH 



35 


33 

1 abandons employment notwithstanding the numerical lirni- 

2 tation found in section 214(g)(1)(G). 

3 “( o ) Extension of Stay of H-2C Workers in 

4 the United States, — 

5 "‘(1) Extension of stay. — If an employer 

6 seeks approval to employ an H-2C worker who is 

7 lawfully present in the United States, the petition 

8 filed by the employer or an association pursuant to 

9 subsection (b) shall request an extension of the 

10 alien's stay and, if applicable, a change in the alien's 

1 1 employment. 

12 “(2) Work authorization upon filing pe- 

13 TiTIOtf for extension of stay. — 

14 “(A) In general. — An alien who is law- 

15 fully present in the United States on the date 

16 of the filing of a petition to extend the stay of 

17 the alien may commence or continue the em- 

18 ployment described in a petition under para- 

19 graph (1) until and unless the petition is de- 

20 nied. The employer shall provide a copy of the 

21 employer’s petition for extension of stay to the 

22 alien. The alien shall keep the petition with the 

23 alien’s identification and employment eligibility 

24 document, as evidence that the petition has 
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1 been filed and that the alien is authorized to 

2 work in the United States. 

3 “(B) Employment eligibility docu- 

4 ME NT. — Upon approval of a petition for an ex- 

5 tension of stay or change in the alien's autlior- 

6 ized employment, the Secretary of Homeland 

7 Security shall provide a new or updated employ- 

8 uieut eligibility document to the alien indicating 

9 the new validity date, after which the alien is 

10 not required to retain a copy of the petition. 

11 “(C) File defined.- In this paragraph, 

12 the term ‘file’ means sending the petition by 

13 certified mail via the United States Postal Serv- 

14 ice, return receipt requested, or delivering by 

15 guaranteed commercial delivery which will pro- 

16 vide the employer with a documented aeknowl- 

17 edgineiit of the date of receipt of the petition 

1 8 for an extension of stay. 

19 “(3) Limitation on an individual's stay in 

20 status. — 

21 “(A) Maximum period. — The maximum 

22 continuous period of authorized status as an 

23 H-2C worker (including any extensions) is 10 

24 months. 
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1 “(B) Requirement to rem ai ns outside 

2 the UNITED STATES. In the case of an alien 

3 outside the United States whose period of au- 

4 thorized status as an H— 2U worker (including 

5 any extensions) has expired, the alien may not 

6 again apply for admission to the United States 

7 as an H-'2C worker unless the alien has re- 

8 mained outside the United States for a eontin- 

9 nous period equal to at least Va the duration of 

10 the alien’s previous period of authorized status 

1 1 as an II 2C worker ( including any exten- 

12 sions).”. 

13 (b) Prohibition on Family Members. — Section 

14 101 (a)(15)(H) of the Immigration and Nationality Act (8 

15 U.S.C. 1 10 1 ( a ) ( 15 ) (H) ) is: amended by striking “him;’' at 

16 the end and inserting' “him, except that no spouse or child 

1 7 may be admitted under clause ( ii ) ( e ) : ” . 

18 (c) Numerical Cap. — Section 214(g)(1) of the Tm- 

19 migration and Nationality Act (8 U.S.C. 1184(g)(1)) is 

20 amended — 

21 (1) in subparagraph (A), by striking “or” at 

22 the end; 

23 (2| in subparagraph (B), by striking the period 

24 at the end and inserting “; or”; and 

25 (3) by adding at the end the following; 
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1 “(C) under section 1 1 0 1 ( a ) ( 1 5 ) ( II ) ( ii ) ( c- ) 

2 may not exceed 500,000,", 

3 (cl) Clerical Amendment. — T he table of content! 

4 for the Immigration and Nationality Act (8 U.S.C. 1101 

5 et seqjj, is amended by inserting after the item relating 

6 to section 218 the following: 

“See. 21 8A. Admission of temporary H— 2C workers.”. 

7 SEC. 4. LEGAL ASSISTANCE. 

8 (a) In General. — A nonimmigrant worker admitted 

9 to or permitted to remain in the United States under see- 

10 tion 101 (a) ( 1 5 ) (H) ( ii ) (c*) of the Immigration and Nation- 

11 alityAct (8 U.S.C. 1 1 0 1 ( a ) ( 1 5 ) ( II )( ii ) ( e ) ) for agricultural 

12 labor or sendee shall be considered to be an alien described 

13 in section 101(a)(20) of such Act (8 U.S.C. 1 lOUaubn) 

14 for purposes of establishing eligibility for legal assistance 

15 under the Legal Services Corporation Act (42 U.S.C. 2996 

16 et seq.), but only with respect to legal assistance on mat- 

17 ters relating to wages, housing, transportation, and other 

18 employment rights as provided in the job offer under 

19 which the nonimmigrant was admitted. The Legal Sendees 

20 Corporation may not provide legal assistance for or on be- 

21 half of any such alien, and may not provide financial as- 

22 sistanee to any person or entity that provides legal assist- 

23 ance for or on behalf of such alien, unless the alien is 

24 present, in the United States at the time the legal assist- 

25 ance is provided. 
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1 (b) Mediation. — -An II-2C worker may not bring a 

2 civil action for damages against their employer, nor may 

3 the Legal Services Corporation or any other attorney or 

4 individual bring a civil action for damages on behalf of 

5 an H-2C worker, unless at least 90 days prior to bringing 

6 the action a request has been made to the Federal Medi- 

7 ation and Conciliation Service to assist the parties in 

8 reaching a satisfactory resolution of all issues involving 

9 all parties to the dispute and mediation has been at- 

10 tempted. 

11 (e) Condition for Entry Onto Property for 

12 Legal Services Corporation Eepbesentation. — No 

13 employer of a nonimmigrant having status under section 

14 101 (a)( 15)(H)(ii)<c) of the Immigration and Nationality 

15 Act (8 U.S.C. 1101(a) (15 )(H)(ii)(e)) shall be required to 

16 permit any recipient of a grant or contract under section 

17 1007 of the Legal Services Corporation Act (42 U.S.C. 
1 8 299 60 , or any employee of such a recipient, to enter upon 

19 the employer's property, unless such recipient or employee 

20 has a pre-arranged appointment with a specific non- 

21 immigrant having such status. 

22 SEC. 5. MIGRANT AND SEASONAL AGRICULTURAL WORKER 

23 PROTECTION. 

24 Section 3(8)(B)(ii) of the Migrant and Seasonal Agri- 

25 cultural Worker Protection Act (29 U.S.C. 
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1 1802(8)(B)(ii)) is amended by striking “under sections 

2 101(f|(15)(H)(ii)(a) and 214(e) of the Immigration and 

3 Nationality Act." and inserting “under subclauses (a) and 

4 (c) of section 1 0 1 ( a I ( 1 5 ) ( H) ( ii ) , and section 214(e), of tlie 

5 Immigration and Nationality Act.”. 

6 SEC. 6. ARBITRATION AND MEDIATION. 

7 (a) Applicability. — Any H-2G worker may, as a 

8 condition of employment with an employer, be subject to 

9 mandatoiy binding arbitration and mediation of any griev- 

10 auce relating to the employment relationship. An employer 

1 1 shall provide any such worker with notice of such fjondi- 

12 l ion of employment at t he time, the job offer is made. 

13 (b) Allocation op Costs. — A ny cost associated 

14 with such arbitration and mediation process shall be 

15 equally divided between the employer and the H— 2C work- 

16 er, except that each party shall be responsible for the cost 

17 of its own counsel, if any. 

1 8 (c£ D efinitions. — A s used in this section: 

19 (1) The term “condition of employment” means 

20 a term, condition, obligation, or requirement that is 

21 part of the job offer, such as the term of employ- 

22 merit., the job responsibilities, the employee conduct. 

23 standards, and the grievance resolution process, and 

24 to which an applicant or prospective H-2C worker 
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1 must consent or accept in order to he hired for the 

2 position. 

3 (2) The term "II 30 worker" means a non- 

4 immigrant described in section 101(a)(15)(H)(ii)(c) 

5 of the Immigration and Nationality Act (8 TJ.S.C. 

6 1101 ( a) ( 1 5 ) (ii) (c) ). 

7 SEC. 7. EFFECTIVE DATE; SUNSET; REGULATIONS. 

8 (a) Effective Date, — The amendments made by 

9 this Act shall take effect on the date that is 2 years after 

10 the date of the enactment of this Act, and the Secretary 

11 of Agriculture shall accept, petitions to import an alien 

12 under sections 101(a)(15)(H)(ii)(e) and 218A of the Im- 

13 migration and Nationality Act (as added by sections 2 and 

14 3 of this Act) beginning - on such date. 

15 (b) St:xset, — Beginning on the date that is 2 years 

16 after the date of the enactment of this Act, no new petition 

17 to import an alien under sections 1 0 1 < a ) ( 1 5 ) ( H ) ( ii ) ( a ) and 

18 218 of the Immigration and Nationality Act (8 TJ.S.C. 

19 1 10 1 (a )( 15)(H) (ii)(a); 8 U.S.O. 1188) shall he accepted. 

20 The Department of Labor H-2A program regulations 

21 published at 73 Fed. Reg. 77110 et seq. (2008) shall be 

22 in force for- all petitions approved under such sections be- 

23 ginning on the date of the enactment of this Act. 

24 (c) Regulations. — Not later than 18 months after 

25 the date of the enactment of this Act, the Secretary of 
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1 Agriculture shall promulgate regulations, in accordance 

2 with the notice and comment provisions of section 553 of 

3 title 5, United States Code, to implement the Secretary’s 

4 duties under this Act. 

O 
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Ms. Lofgren. Thank you, Mr. Chairman. 

I think we need to be honest about why we are here today. The 
majority wants to make E-Verify mandatory for all employers na- 
tionwide. That is their real goal. 

But politically, they can’t do that without having an answer to 
the disastrous impact that mandatory E-Verify has already had on 
the economies of several States, particularly agriculture. The re- 
ports are everywhere. 

After making E-Verify mandatory, Georgia and Alabama lost 
many of the farmworkers they need to harvest their crops, not just 
the undocumented ones, but those with papers, too. As harvest 
time came, farmers tried everything to find workers. As a last-ditch 
effort, our former colleague, Governor Nathan Deal in Georgia, 
even resorted to busing ex-convicts to the fields, and nothing 
worked. 

One of those probationers was quoted by Politico as saying, 
“Those guys out here weren’t out there 30 minutes and they got the 
bucket and just threw them in the air and say, ‘Bonk this. I ain’t 
with this. I can’t do this.’" 

Farmers were forced to abandon acres of fruits and vegetables, 
which literally rotted in the fields. Bo Herndon, a farmer in 
Toombs County, Georgia, lost $150,000 in Vidalia onions. Georgia 
farmer Gary Paulk lost $200,000 when piles of his blackberries rot- 
ted on the floor. 

It is estimated that Georgia alone will incur losses of $250 mil- 
lion to $300 million this year. That total could reach $1 billion next 
year, according to the Georgia Agribusiness Council. Families who 
have been working their land for generations are talking about 
having to give up their farms. 

The majority says this bill is the answer, but it is not a solution. 
Instead, it is an acknowledgment that the majority’s enforcement- 
only mantra is not the right approach, that mandatory E-Verify 
without other changes will hurt our country, and that America’s 
farms are at least partially dependent on immigrant workers. 

But rather than do something about immigrant workers who are 
already here, workers who, as this bill makes clear, we need and 
who have been providing critical services to the country for years, 
this bill’s answer is to bring in a half million new workers each and 
every year in some misguided effort to replace the old workers. 

How can anyone think the answer to our agriculture labor needs 
is to deport over a million ag workers already here, workers who 
have experience, who know where to go, what to do, when to do it, 
just to ship in a half million new workers every year, year after 
year after year? How does this make sense to anyone? 

If we can admit we need the workers, why on Earth spend an 
exorbitant amount of money deporting the millions we already 
have just to bring in new workers who will need to be recruited 
and retrained by America’s farmers, putting the financial burden 
on them? 

And how can anybody possibly think this will work? The major- 
ity’s own witness, Lee Wicker, testified in our last hearing on the 
H-2A program that a major problem with the program is how dif- 
ficult it is to get consular interviews for prospective workers and 
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to have them be timely so that harvests aren’t missed. This bill 
doesn’t fix that problem. 

Recently, I got a letter from an ag group that surveyed — that 72 
percent of the growers they surveyed reported that workers in the 
H-2A program came after the date of need an average of 22 days 
after they were needed in the fields. 

So instead of fixing the problem, that problem, this bill explodes 
it. If we have trouble getting 50,000 H-2A workers in for interviews 
and into the U.S. on time every year, imagine how much trouble 
we will have with 10 times that many. 

But even if the government could magically make the program 
work, which I doubt, a big impact would be to increase unemploy- 
ment for Americans. While undocumented workers make up the 
vast majority of fieldworkers, this is not true in other ag sectors, 
such as dairy, livestock, and animal husbandry. 

In these areas where work tends to be year-round rather than 
seasonal, U.S. citizens and permanent residents still make up the 
bulk of the workers. And this bill for the first time would open up 
those jobs to foreign workers. Unlike current H-2A workers who 
can only fill seasonal jobs, the bill’s workers could compete for per- 
manent jobs as well. And because the bill slashes wages and work- 
er protections, it actually would create an incentive for employers 
to replace their current American workers with cheaper H-2C 
workers. 

The majority is selling this bill as a way to replace undocu- 
mented farmworkers, but it actually is designed to replace Ameri- 
cans, and that is no answer either. 

But this is the choice the majority has left us. Why? Because the 
one answer that makes the most sense, finding a way to legalize 
and stabilize the current workforce for the good of both the farmer 
and farmworker, is off the table. And why is that? It is ideology, 
pure and simple. 

Let’s discuss the ideology. The only reason the majority will not 
even consider the most common-sense solution here is because of 
their supposed hatred of amnesty and devotion to the rule of law. 
But is that really the case? 

Our laws have been broken for decades, failing to meet the needs 
of entire industries, particularly agriculture, so people took matters 
into their own hands. Yes, the farmworkers came here to work in 
the fields without obeying immigration rules. But essentially, every 
farmer in the country did the same thing by hiring them. 

The majority says the farmworkers have to pay for their trans- 
gressions with deportation and family separation. But what about 
the farmers? Where is their penalty? Where is the bill to divest 
them of the money they made by relying on undocumented labor? 
Where is the majority’s hatred for amnesty with respect to them? 
And what about the government? What price should we pay for es- 
sentially ignoring the needs of American businesses and families 
for decades? 

We should all get real here and do what is right for the country. 
We simply can’t allow ideology to trump common sense. 

I yield back. 

Mr. Gallegly. The gentlelady’s time has expired. 
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The gentleman from Texas and the sponsor of the legislation, the 
Chairman of the full Judiciary Committee, Mr. Smith? 

Mr. Smith. Thank you, Mr. Chairman. 

I also thank you, Mr. Chairman, for both your interest in this 
subject and your expertise in regard to this subject as well. 

The agriculture industry needs to hire hundreds of thousands of 
seasonal workers each year to put food on Americans’ tables. How- 
ever, many workers with better options choose to work elsewhere. 
Even though Congress devised the H-2A program to meet the 
needs of our growers, half of farmworkers remain illegal immi- 
grants. This is because, as the Department of Labor has admitted, 
most growers “find H-2A program so plagued with problems that 
they avoid using it altogether.” 

Our agriculture guestworker program needs to be fair to every- 
one it impacts — American growers, farmworkers, consumers and 
guestworkers. 

A program must provide growers who want to do the right thing 
with a reliable source of legal labor. It must protect the livelihoods 
of American workers and the rights of guestworkers. And it must 
keep in mind the pocketbooks of American families. 

H.R. 2847, the “American Specialty Agriculture Act,” accom- 
plishes these goals. It establishes an H-2C guestworker program 
responsive to the needs of American growers while maintaining 
strong policies to protect citizens and legal workers. And it does so 
without the fraud-ridden mass amnesty for illegal immigrant farm- 
workers that failed 1986. 

The H-2C program makes commonsense changes to the current 
bureaucratic, unworkable H-2A program. Under the current H-2A 
program, users believe that they face a culture of hostility within 
the Department of Labor. That is why the bill puts the Agriculture 
Department in charge of the H-2C program. 

Growers have to contend with a steep mountain of red tape to 
secure H-2A workers. The Bush Administration tried to streamline 
the process by making it “attestation”-based, just like the H-1B 
program for high-skilled workers. Unfortunately, the Obama Ad- 
ministration rescinded these changes. The bill makes H-2C pro- 
gram attestation-based as it once was. 

Growers have long complained about the tremendous expense of 
the H-2A program and the required “adverse effect” wage rate, 
which, in my judgment, is artificially high. After factoring in other 
program expenses, such as housing, processing fees, and transpor- 
tation costs, H-2A users have to pay up to $15 an hour for H-2A 
workers. This puts them at a competitive disadvantage in the mar- 
ketplace. 

The bill requires growers to pay H-2C workers and American 
workers the prevailing wage, which is lower than the “adverse ef- 
fect” wage rate but is high enough to prevent the program from de- 
pressing the wages of American workers. 

The H-2A program requires that growers provide H-2A workers 
with free housing. This can be burdensome for those growers who 
may need foreign workers for only a few weeks a year. The bill al- 
lows growers to provide a housing voucher instead of actual hous- 
ing. 
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Dairies and certain other agriculture producers cannot use the 
H-2A program because they employ workers year-round, and the 
H-2A program is only available for temporary or seasonal work. 
The bill opens up the H-2C program to these employers. 

Growers who use the H-2A program are constantly subject to 
abusive and frivolous litigation by H-2A workers. The bill allows 
growers to include binding arbitration in contracts with H-2C 
workers. 

It is crucial to ensure that H-2C workers remain guestworkers. 
The bill, therefore, requires workers to return home after 10 
months each year. 

Finally, the bill allows up to a half-million foreign workers a year 
to receive H-2C visas. This will be more than enough to make up 
for a loss of illegal immigrant workers. 

American specialty crop growers hire about 800,000 individual 
farmworkers each year on a seasonal basis. The U.S. Department 
of Labor reports that 48 percent of seasonal agriculture workers 
are illegal immigrants. Half a million H-2C workers more than 
meets the legitimate need. 

The American Specialty Agriculture Act finally puts in place a 
fair and workable guestworker program for American growers. It 
will help American growers hire a legal workforce and protect 
American workers. And it will help ensure that American growers 
continue growing our crops and helping our economy. 

I look forward to hearing from our witnesses today. 

I yield back, Mr. Chairman. 

Mr. Gallegly. I thank the gentleman. 

Mr. Conyers is not here. 

We have four very distinguished witnesses on our panel today. 
And I would ask that you all try to keep your initial testimony to 
5 minutes, in the interest of time, so we will have an opportunity 
to ask questions. And your entire testimony, without objection, will 
be made a part of the record of the hearing. 

Our first witness, Mr. Lee Wicker, is deputy director of the North 
Carolina Growers Association, the largest H-2A program user in 
the Nation. Prior to this position, he worked for the North Carolina 
Employment Security Commission as the technical supervisor for 
farm employment programs and the statewide administrator for 
the H-2A program. 

Mr. Wicker has been growing flue-cured tobacco with his family 
in Lee County, North Carolina, since 1978. He graduated from the 
University of North Carolina at Chapel Hill, and I am sure our col- 
league Mr. Coble would be very happy to know that you are here 
today. 

Our second witness is Mr. Chalmers Carr. He serves as president 
and CEO of the Titan Peach Farms Inc., which is South Carolina’s 
largest commercial peach operation. He also is treasurer of the 
South Carolina Peach Council and chairman of the South Carolina 
Farm Bureau Labor Committee. 

Mr. Carr began his farming career in 1990 and has been with 
Titan Farm since 1995. He has participated in the H-2A program 
now for 13 years. 

Mr. Carr received his bachelor’s degree from Clemson University. 
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Our third witness, Mr. Dan Fazio, is an attorney and the director 
of the Washington Farm Labor Association, a nonprofit trade asso- 
ciation he founded in 2007 to serve labor-intensive agriculture em- 
ployers and workers in the Pacific Northwest. Prior to working at 
the Labor Association, Mr. Fazio was the director of employer serv- 
ices at the Washington State Farm Bureau Federation. 

His formal comments to the H-2A regulation led to changes 
which made the program much easier to use for Washington em- 
ployers. 

Mr. Fazio received his B.A. from the University of Rochester, his 
M.S. from the University of Southern California, and his J.D. from 
Seattle University. 

And our fourth witness, Mr. Robert Williams, is the director of 
the Migrant Farmworker Justice Project at Florida Legal Services, 
Inc. He provides representation to migrant farmworkers in Florida 
and offers legislative and administration advocacy on their behalf. 

Prior to this, he worked for the Florida Rural Legal Services, Inc. 
Mr. Williams also represents the United Farmworkers with respect 
to ongoing efforts to pass a farmworker immigration reform. 

He received his B.A. from the University of Michigan and his 
J.D. from Harvard Law School. 

So we have some very distinguished witnesses, and with that, we 
will start with Mr. Wicker. 

TESTIMONY OF H. LEE WICKER, DEPUTY DIRECTOR, 
NORTH CAROLINA GROWERS ASSOCIATION 

Mr. Wicker. Good afternoon, Mr. Chairman and Committee 
Members. I am Lee Wicker, deputy director of the North Carolina 
Growers Association. Thank you for holding this hearing on a crit- 
ical issue for labor-intensive agriculture. 

As the largest H-2A program use in the Nation, NCGA currently 
has 600 grower members that will employ nearly 6,000 H-2A work- 
ers and many thousand more U.S. workers this season. 

In this Committee’s April 13 hearing on the H-2A program, I 
identified the chronic problems that undermine farmer confidence 
and make hiring illegal workers a more attractive option. While the 
American Specialty Agriculture Act is not perfect in all areas, from 
the perspective of this group of long-term H-2A program users, the 
proposed H-2C program is close enough. 

The measured reforms go a long way toward solving the most on- 
erous flaws in H-2A. This proposal is evidence the U.S. can have 
a workable farmworker program that treats workers well and care- 
fully balances all the critical elements, worker protections, and eco- 
nomic viability for farmers. 

Significant reforms are made to the prohibitive program costs, 
and H-2C makes improvements in other important areas. The bill 
provides a realistic market-based prevailing wage as a floor that 
surpasses the Federal minimum by more than 10 percent in North 
Carolina, on average, and even higher wages in specific areas. 

It also authorizes piece-rate pay systems on top of the super-min- 
imum wage to promote higher earnings as a financial reward for 
increased worker productivity. 

It allows farmers and farmworkers who benefit from working to- 
gether in the program to share the program costs, offers structured 
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portability, encourages a streamlined legal dispute resolution sys- 
tem to solve farmworker complaints quickly and efficiently, pro- 
vides authority to the USDA for streamlined administration of the 
program, and makes farmer obligations clear and understandable. 

These improvements will provide a viable alternative to employ- 
ing illegal aliens and will give farmers confidence that they can 
participate in the H-2C program successfully. 

This legislation continues the long-standing principle of giving 
American workers preferential consideration in obtaining these 
jobs by requiring farmers to solicit U.S. workers through the local 
employment service and prescriptive newspaper advertisements be- 
fore foreign workers may be employed. 

The bill maintains valuable employee benefits and critical worker 
protections for domestic and foreign workers, like extension of the 
minimum-hours guarantee, mandatory worker’s compensation in- 
surance coverage for workplace illnesses and injuries, and condi- 
tional perspective in- and outbound transportation, and subsistence 
reimbursement. 

The bill continues the requirement to provide free, inspected on- 
farm housing and offers a housing voucher provision that will allow 
farmers without on-farm housing to participate. It requires com- 
prehensive recordkeeping and reporting obligations. 

The wage and benefit package will cost North Carolina farmers 
on average $10 to $12 per hour. The proposal imposes a robust en- 
forcement regime and maintains a strong penalty structure for vio- 
lations and severe penalties for gross material violations. 

All the economic benefits and worker protections in this bill will 
provide workers who accept these jobs assurance they will enjoy a 
high-wage benefit package, a safer work environment, and quick 
resolution of their grievances. 

When the public policy debate heats up about farm labor, we fre- 
quently hear worker representatives scream about the past and 
cite what the 60-year-old Bracero program was like and insist that 
all guestworker programs are the same. There is no legitimate 
comparison to H.R. 2847. 

The NCGA board of directors voted unanimously to endorse and 
support this proposal. It offers great employment opportunities and 
provides growers with a program that is substantially more pre- 
dictable and user-friendly. The delicate balance in this bill between 
administrative improvements for farmers, worker benefits and pro- 
tections, represents a win for farmers, a win for farmworkers, and 
it secures a safe food supply for Americans into the future. 

Passage of H.R. 2847 will save and help create more jobs for 
Americans on and off the farm. I applaud Chairman Smith’s lead- 
ership on this issue. 

There is no time to waste. The House should pass this legislation 
as quickly as possible. 

The NCGA board also voted unanimously to join the U.S. Cham- 
ber of Commerce and others in support of H.R. 2164, the Legal 
Workforce Act, because it is time to level the playing field for all 
employers. More than 20 States have already enacted some version 
of E-Verify in the vacuum of Federal inaction. Recent decisions 
from the Supreme Court are signals that it is time for Congress to 
lead and pass a national standard so that employers, including 



49 


farmers, operating in multiple States can comply with the law 
more easily. 

Some in agriculture are ringing the alarm bell in an effort to 
scare farmers to opposing H.R. 2164, because the bill mandates E- 
Verify only for new hires, proposes a special 3-year implementation 
provision, and offers an exemption for returning workers. We be- 
lieve farmers and farmworkers have been given special consider- 
ation to preclude and avoid disruptive worker movements and 
extra time to transition into compliance. 

Passage of H.R. 2847, the “American Specialty Agriculture Act,” 
will help make this transition easier. The H-2C program will pro- 
vide a predictable, efficient, and affordable process for hiring work- 
ers in temporary seasonal jobs. 

Farmers and farmworkers want to comply with labor and immi- 
gration laws. Congress should pass the American Specialty Agri- 
culture Act so they can. 

Thank you, and I look forward to your questions. 

[The prepared statement of Mr. Wicker follows:] 
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Testimony of H. Lee Wicker 

N orth C arolina G rowers Associ ation 
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Good .morning Mr. Chairman and Committee Members. I'm Lee Wicker, Deputy Director of the 
North: A^ciatton.. Thank youi for. holding this hearing 

m labor intensive agriculture. • ; ..'.A 

Jobs, jobs, Jobs;— -you hear it every day,... we need more jobs in America:, We need to/cteate.' 

. . more jobs and protect the jobs we ewrre«My Itayi; .: Not ail, jobs are equUi: i t must be • un derstood ^ 
that in;: order -US.' plani. tend and harvest crops, iarmersi tided teinpoiary, seasonal 
unskilled) lafeob And Tot. most Americans —..a feti)|w>:rafy, seasonal joby payjhgi under $10 air 
hour, out in the elements, performing physically demanding labor - these low skilled jobs aren 't 
what our citizens want in order to provide for themselves and their families. Americans want 
full time, permanent jobs. And Agriculture provides these kinds of jobs to Americans, loo. In 
fact, (1-2 A has the potential to be a great jobs program saving and creating lull-time, permanent 


•_ N«rth/Gab«dMta "«;• • F«jr ,(910)1.-5^5^1' 
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jobs- for j^erfcarts. ' We’ve Seen in North Carolina how this can work, The . NCI" CjfowerS 
A'3^iatiM%^M-)ar^©5t 3i~iiA pwgrampfoticipanf in the ceittifry - we eafteistiy have over 6d0 
farmers- who employ over 6020 H»2A workers who perform seasonal , tempinary tasks - which 
t&eiienafe^tlieseM^e/^d fefBKJs. td- bitfe- seVerat thousand f >egal iheh 

dp permanenl fulMtrrisx higher skills^hs. Another 1 fM)00 jobs can he attributed both upstream 
arid dcVvvits {.team froth the. farm ^ethioh^id« economic in ipaet of the 6(')0 NCGA Ihrnters. Bat 
jit; Older lor -these 20Tot2§ thousand lull. dine peitnanent jobs to. exist, .farmers heed temporary • 
WaSbh^ &tih.'w-ien-kers'as- Well — and for those jobs, fenners have two realistic opthms* iia:vigaiir!g 
H-^AorMfingollegals. 

^Vheix,ii vi ! 5is originally created, the H-2A program was a great concept. But unfortunately, 
ithiiileiitio Pally" vague statutory language lias resulted in politically ntuiivated anti icJeologically 
busied .LifigteMsii and allowed bureaucrats to etmoge the intent of Congress “ making ...IT 2A- ■$. 
program that, is too hfigious, too expensive and too difllcjili to navigate for tnpst fatfiiers. It*. 

nevv rules written. tinder IJBDOL Secretary Elaine Chao niadc reaHnipvovemchis to focTlr: 
2Avp.rpgfam - and more new; farmers signed; up to use the program, But in i2.0 : if)j..th.e\ll«2A.’rul.es 
Wfcr& rewritten by current USDOf. Secretary Hilda Solis - creating rules and regnlafions that am 
absolutely: horrendous for farmers - causing; farmers to flee from the; program and .return Ip 
hiring:; illegal wrkersL H-2A. has great potential - but only if Congress will fix it once and for all 
so duit it. is a. workable *nd predictable program fop farmers. This has the potential to improve 
Wages and working conditions on all labor intensive farms. 

the; four biggest problems that preclude farmers from participating; H-2A is currently too 
expedsivCj. too bureaucratic, too unlikely to deliver a workforce to foe farm on. time to perform 
time sensitive crop activities, and too likely to draw attacks from ideologues and bureaucrats. 
These problems Lindenuf nefarincr con ft dene e and make illegal workers a more attractive option. 

Farmers need relief from the fluctuating, arbitrary wag* rate of the Adverse Effect Wage 

Hate. ' : Th'js ; yesry the. Adverse Effect Wage Rate in North Carolina is $9.Man hour. When you 
add in ilie benefits package of free: transportation, (fee govcniment-inspected housing, w orkers 
ebmp&isarioh insurance - that is a total 1.1-2A cost of $12 - SH per hour.: that is much higher 
than, what most family formers can afford to pay for labor costs ~ especially when they see, .their 
competitors, who are employing illegal workers, fire paying only $7.35 an hour with no benefits 

- It : is not hard to see why most fawners in America don’t use foe.R-2A program. Wfoen foe 
piibltc policy debate heats up aboiii "> ’form labor, we frequently hear worker advocates: scream, 
abo® the past and cite wfoat the 60 year old Bracer® program was like and insist dm all 
gaestvyarker: progratns are the saulei Tiie fact is there is no leg^ti.tttaiexfomparls ; on : 'QnedU?it:|?onii' 
Oil wages ~ according to NC Stole University economists Dr. Mike Walden and Dr. Blake Brown 

- eveiy;i'0?i increase in the H-2 A wage rate above foe Federal tninimum wage results in about a 

4 % decrease in employment of full-time, permanent higher skilled US johs. The American 
Specialty.. Agriculture Act provides a more realistic market based prevailing wage as a Boor •* 
which- incidentally ; surpasses the Federal rdinirriudi hy ; a^pfoxinfotely 1:0% ia NC, op average, 
tinder ihe. curreftf program H-2A wages are nearly 3Q% higher than Fed oral mi tfiimirn, This is 
oot sustahiabis. If foe 15 year trend in AEWR increases holds, in a fevy years yye could be at 
1 foF"Fedefal; "Wage- 'fraproVcfricnte will make II-2A av tridro '■ visible 
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alternative a> employing illegal aliens and wifi give farmers confidence lhey can parti 
the program successfully. 

farmers who use H -2 A are plagued by lawsuits from ideologues. The 'edniple-xj constantly 
changing. fules-aW; .-a boon ibr plaintiff: lawyers - .many: Of whom are ideologically opposed to the 
H-2A program. In North Carolina for example. Legal Aid has dedicated itself to tiling harassing 
lawsuits oit femci'S; lyho am merely tiding:' -U)' . obey. the - law and workers.. 

Sine* 1989. K1GCIA has been sued over AO. times anti has paid dyer S3 fidllioh dditars:m.^toFn'eys 
fees and settlement: costs.- This is a cqrnmpn e^perietice among if-2A efiOpU*yefs i • This 
harassment should Be stopped. Fanners b.a ve : to sigti contracts- with htbitmiidttdtiediatidJri clauses' 
qvery day - thevsheuid; be allowed to haw these'saiueagreensepts with thcsir^uoriiieofs* - 

U.S. Citizen Preference, The American Specially Agriculture Act continues a long standing 
principal of ..giying American workers piefefentia) eonsidcuaiion id obtaining these jobs by 
requiring fatrhers; to ftist soiidit U.S. workers through ' the local- '-•empl'Oj.'PtiiSt'- service and 
prescript jve isewsp&pe r a d Yeitisernents before foreign workers may be cuq^layed. Obviously' if an 
American worker tvahts these jobs, then they should, bs hired first. 

Farmers, need a simplified program that is riot so ftisreaueratie; The Amenib^i Speulaity 
Agriculture Act allows fanners and farm workers': •who. benefit ffbm working, togefoerTn ibis 
program id shrife in the costs, vxffersklfuctui’ed poffabilitys encourages -a steerimfi.ite4 : legal dispute 
re^lution : sysumt to. Solve fmm wotker C0tiri'p.l,airiis ; 4uarikly : and cfficieiitJyv ;.pri>yi£|<5* i 'riti't’ho.rhy id 
USDA tor Sri’eamliwed adJMoiu strati on of the, $ft> graft, that make .former bbltgattOni; clear and 
understandable; 

While the American Specialty Agriculture Act is not perfect in alt areas, from the perspective of 
a group of long term- H-2A program users, tlak; BUI is close enough- The reforms to the 
agricfofifoii 'gueriworkrir program proposed: hi the- American,. Specialty Agrictfitfoe: Aei go a long 
way towards solving the. four most onerous flaws with the program, This Mil is also evidence 
that the tLS. -cail have a workable farraworker program- that -treats ^ : workers vvdi arid: carefully 
balances all -the critical elements, worker protections and economic viability. The American 
Specialty? Agriculture Act maintains valuable . eedhom ic benefits and critical worker preteetiGns 
for domestic irrd: foreign 1 workers like; the % jgtiafaritee, rii&idatory Workers coEripensation 
insurance coverage. : for. work place illnesses and'- injiirtesi; and coadUto irt and 

outbound transportation and subsistence reimbursement that are articulated dearly in the 
legislative language. It continues the requirement to provide free inspected oh farm housing and 
offering a housing ymicbjeffp^wshm That, will allow fanners without on form housing to 
participate. The bill requires comprehensive recordkeeping and reporting. bbligafiori'-s.' identical to 
current Jaw And. the Mil imposes a robust enforcemciU regime and maintains; a stxojig penalty 
Structure for vioiations With severe penalties tor gross foateria! noMtfiifo . Ail: the economic 
beriefffs.and worker pfOtectious in the American Specialty Agrictiltrire Act wilt provide workers 
assurances that if they, accept these j obs they. will •enjoy a higher wage. benefit-, package, a safer 
Work qmlTDiurietit* and quick icsolritioh of then: grievances; when, compared vies font H*2A 
workers. 
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The NCGA .jBk&ret of Dtiteciot^ who ace all fanners w4ia have participated fe ILTLA :j,br at least 
twenty yeat$;h:ave .voted unaiiiin&asfy tfi endetse and support the American Specially Agficulthfe 
Act This legislation . offers great, employment : opportunities and provides; growers 1 with : a 
program that is .suhsramiaHy nv ■?,- predictable. On he he if of the members of Nt.Tr A and 
pftjigiamiuscis-lhratt^oiiliHei-tt^piiT applaud Chairman Smith's leadership cm/thls issue:. There 
is no ;time to waste;- the House should pass lilts agricultural guest worker reform legislation as 
quickly asposslible, 

' Tte.:NCCiA 13e ; e4'd ; . of' tj.irectot^ alas voted uaafomously to join the tj.& 'ChMtte.of -C5i%rtriiier^e'- 
in stippotlihg 2164'; the Legal Workforce Act because it is time to level the playing ffeld ibr. 
•aO effipfeyefsi;/ More? than ttvasiy states have already en^cted'-^nw • versiGa-'-af -B-V ill the 
vacuum of Fefleral inaction. Recent decisions from the Supreme Court are signals that it is tinte 
ijSSc'Cerii^fi^siifo .fe^-a;nd:j^s-a ; imddnaT.standarfd: "so. that employeiSiirrt Hid ij^fehTiecs y og^atih'g- 
ip. snuMple states can more easily comply with the law. Some .in agriculture arc ringing the 
alarm hell' fo an effort to scare farmers into opposing il.R. 2164. (foihpamon passage . of titer 
Apiencan. Specialty .Agriculture Act will certainly help to make the ; ttknshfosi even easier fop our 
mid.ii^try, .. 

hi closing, farmers need on agricultural gucstworker program that provide^ a predictable, 
efficient and affordable process for hiring workers for temporary, seasonal jobs. Farmers and 
farm workers want to comply with labor and iimnigraiion laws. Congress should pass the 
American Specialty Agriculture Act so they can. 


Mr. Gallegly. Thank you, Mr. Wicker. 

Our next witness, a constituent of one of our Committee Mem- 
bers, Mr. Gowdy, Mr. Chalmers Carr. Welcome. 

TESTIMONY OF CHALMERS R. CARR, III, PRESIDENT AND CEO, 
TITAN FARMS, SOUTH CAROLINA 

Mr. Carr. Thank you, Chairman. 
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Good afternoon. My name is Chalmers Carr, and I am the owner 
and operator of Titan Peach Farms in Ridge Springs, South Caro- 
lina. 

Growing 5,000 acres of peaches and 700 acres of vegetable, my 
company has been legally employing H-2A guestworkers for the 
last 13 years. 

I want to thank you for inviting me here today to share my 
thoughts with you on the American Specialty Agriculture Act and 
why I believe this bill will give lasting positive effects to agri- 
culture as we know it today. 

I am also president of USA Farmers, a national organization rep- 
resenting agriculture employers throughout the country, and our 
organization unanimously supports the Chairman’s bill. 

Presently, many States have passed their own immigration laws 
and employment verification bills. And without question, the great- 
est negative impact of these laws will be felt by the agriculture in- 
dustry. These actions prove that now is time for Congress to reform 
the agriculture guestworker program, ensuring that farmers have 
access to a sufficient pool of legal labor. 

If a bill creating a viable guestworker program, like the one of- 
fered by the Chairman today, is not passed, the agriculture indus- 
try as we know it in this country today will no longer exist, and 
we will become dependent on foreign countries to feed and clothe 
Americans. 

Only a small portion of American agriculture employers partici- 
pate in the H-2A program currently. It is not widely used because 
of its lack of accessibility, bureaucratic nature, high cost of partici- 
pation, and the readily available supply of other labor sources. It 
is my opinion, though, that farmers would participate in a 
guestworker program, provided it is accessible to all sectors of agri- 
culture, did not place a growers at a disadvantage in the market- 
place, was simple to administer, and was free from frivolous law- 
suits. 

As proposed, the Chairman’s bill positively addresses most of ag- 
riculture’s major concerns that have been raised about guestworker 
programs. It expands the use of the program across the entire in- 
dustry by dropping the illogical requirement for seasonal employ- 
ment, but yet focuses on the guestworker being temporary other 
than the job. 

In addition, I would also like to see that this bill clearly address- 
es agriculture processors — are able to participate. 

Transferring the program from the Department of Labor to the 
Department of Agriculture is another very positive step. It is log- 
ical that the Federal agency most accustomed to servicing the agri- 
culture industry should be the one to administer a guestworker 
program for that same industry. 

The Chairman’s bill calls for the use of a prevailing wage for 
similar employment in a regional area. This approach is much pre- 
ferred to the current adverse wage effect rate, which has often been 
criticized for years for its artificially high wage rates that fail to 
reflect actual market wages in particular localities. 

I support the Chairman’s provision but would also suggest that 
consideration be given to a wage rate that is tied to the Federal 
minimum wage. Such a solution would provide the needed trans- 
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parency to the process and would help guard against manipulation 
of wages by administrative agencies. 

The Chairman’s bill also removes the requirement of hiring U.S. 
workers beyond the start date of employment period. Considering 
the high unemployment rates, there should be enough U.S. workers 
available for agriculture jobs. However, the reality of the situation 
is the vast majority of Americans choose not to work in production 
agriculture. 

Last year alone, my company experienced a significant increase 
in the number of U.S. workers applying for jobs. However, of the 
285 U.S. referrals applying for jobs and were offered employment, 
60 never reported to work; 190 quit, most of them by the end of 
the second day; another 20 were terminated for cause; and only 15 
workers actually made it to the end of the contract. 

This bill makes much-needed improvements to the problem of 
predatory lawsuits by allowing the inclusion of mediation and arbi- 
tration language in job contracts to resolve employment disputes, 
as opposed to costly lawsuits. 

It also allows employer-provided housing vouchers. 

Reforms of this nature will increase grower participation in 
guestworker programs. 

In closing, I would like to commend Chairman Smith for his vi- 
sion in recognizing the dilemma that is facing specialty crop agri- 
culture today, and for his leadership in offering a solution to this 
problem. 

In America, we have the safest and cheapest food supply avail- 
able in the world. Without a viable worker guest program in this 
country for agriculture, that will no longer be the case, and our do- 
mestic food production will be moved abroad. 

And so I leave you with this question: Would you choose to have 
the food you feed your family grown on the fertile soils in America 
under the governance of USDA and harvested by lawfully admitted 
foreign workers, or would you accept having the food put on your 
dinner table tonight grown in a foreign country with unknown pro- 
duction practices and no food safety protocols? Understand either 
way the food will still be harvested by a foreign worker. 

I sincerely hope Congress chooses to ensure that American farm- 
ers will continue to be able to feed Americans at home with plenty 
left over to feed the rest of the world. 

Thank you for your time and consideration today. 

[The prepared statement of Mr. Carr follows:] 
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Chalmers R. Carr III 

President .Titan Farms LLC 
Ridge Spring, South Carolina 

United States House of Representatives 
Judiciary Subcommittee on Immigration Policy and Enforcement 
September 8, 2011 


Thank you for inviting me to be here today to share with you my thoughts on the "American 
Specialty Agriculture Act" and why I believe this bill will have lasting positive effects on 
agriculture as we know it today. I would like to thank the Chairman and his staff for all their 
hard work on this legislation. 

My name is Chalmers Carr. I am the owner and operator of Titan Farms in Ridge Spring, 

South Carolina. I currently grow 5000 acres of peaches and 700 acres of vegetables 
encompassing 20 square miles. For the past 13 years my company has been legally employing 
alien workers via the H-2A guest worker program and this summer we provided jobs, 
housing, and transportation for over 450 workers. I am also currently president of USA 
FARMERS, a national organization with over 1000 members representing 34 states and all 
facets of agriculture. Part of the mission of USA FARMERS is to represent agricultural 
employers in public policy concerning guest worker programs, in that respect the USA 
Farmers unanimously support Chairman’s Smith Bill, the "American Specialty Agriculture 
Act”. In addition, I am active in Farm Bureau and serve as Chairman of the South Carolina 
Farm Bureau Labor Committee and have previously served as Chairman of the American 
Farm Bureau Labor Committee. 

Due to growing public sentiment surrounding the vast population of undocumented and 
unauthorized foreign nationals present in our country, numerous states have passed their 
own immigration laws and/or mandatory E-verification bills. The combination of the states' 
action and Congressional discussion of a mandatory national E-verification law proves that 
now is the time for Congress to take steps to preserve agriculture and to reform the 
agriculture guest worker program to ensure American farmers have access to a sufficient pool 
of available legal labor. 
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Without question, the agriculture industry will continue to be adversely affected by these 
immigration and E-verification laws suffering greater negative impact than any other 
industry. Regardless of which statistics you read, it is commonly agreed that well over 50% of 
the agricultural workers in our country are unauthorized and using false documentation for 
employment. If bills creating a workable guestworker program, like this one offered by the 
Chairman, are not passed, then the agricultural industry as we know it today will no longer 
exist. Without a complete overhaul of the agricultural guest worker program we are at risk of 
becoming dependent on foreign countries to feed and clothe America. In that regard, this is 
not only an agricultural issue, but an issue of national safety and security. A country that 
cannot feed itself cannot defend itself and will be dependent on other countries for basic 
needs. I feel certain no United States citizen wants to ever see this become reality. 

Only a small portion of agricultural employers who require manual labor to plant, cultivate, 
harvest, pack and process their crops participate in the current agricultural guest worker 
program offered by our government. This program, known as the H-2A program, is not 
widely used because of its lack of accessibility, bureaucratic nature, high cost of participation 
and the readily-available supply of other labor sources . I have made financial sacrifices to 
participate in this program because I support the laws of our country and this was the only 
legal means of obtaining the labor necessary for my operation. It is my sincere opinion that 
farmers are some of the greatest patriots today. We take sincere pride in waking everyday to 
go to work to produce the food and fiber that feeds, clothes, and provides shelter not only for 
every American but nearly 20% of the world's population. It is my opinion these same 
patriots would support the laws of our country and participate in a guest worker program if 
legal US workers willing to perform the work required were not available. Such a government 
offered program should allow access and use by all types of agricultural operations regardless 
of whether they are seasonal year-round employers or processors of agricultural products or 
animals. Furthermore their participation should not place them at a cost disadvantage in the 
marketplace, the program should be simple to administer, and frivolous lawsuits from 
organizations with ulterior agendas should be non-existent. 
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The agricultural industry has served as an entry gate for illegal foreign nationals to gain 
access to the US job market for decades. While imposing a nationwide E -verify mandate. 
Congress has a unique opportunity to find a solution to this repetitive cycle of illegal 
immigration by creating a new guest worker program coupled with a transitional period 
allowing agricultural employers and workers to move into the new program. 

I commend the Chairman for his vision and comprehension of the dilemma facing agricultural 
employers and for his leadership in offering the American Specialty Agriculture Act as a 
solution to this very problem. 

Upon passage, the positive initiatives contained in this bill will provide a better and more 
viable guest worker program for agriculture than exists today. It will also help to shut down 
the flow of illegal workers entering the US work force who end up in agriculture. As 
proposed, the Chairman's bill positively addresses most every major issue that has been 
raised by the agricultural industry for many years. 

The bill expands use of the program across the entire industry by dropping the illogical 
requirement of seasonal employment for participation in the program. The bill properly 
focuses on the guestworker being "temporary" rather than the job. This provision recognizes 
the current trend of diversification within the agriculture industry where many growers raise 
multiple crops over multiple seasons. It also allows for participation by almost every 
agricultural employer whether they are a six week strawberry producer ora year-round milk 
producer. I would also like to see the bill clarify that on-farm processors are not subject to 
arbitrary restrictions on their eligibility to participate in the program. 

The transfer of this program from the Department of Labor to the Department of Agriculture 
is another very positive step. It is logical that as the federal agency most accustomed to 
servicing the agriculture industry, USDA should be responsible for administration of a guest 
worker program designed to the meet the needs of agriculture. The bill offers substantial 
protections for US workers and also includes commonsense provisions to ensure its 
predictability and workability for employers. 
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While US workers are theoretically available for jobs in agriculture, the reality of the situation 
is that the vast majority choose not to work in production agriculture. Last year, due to the 
current administration's disdain for guest worker programs, my company was forced to 
absorb a 28% wage increase in the H-2A program. Wages jumped from $7.25 per hour to 
$9.12. As a result of high unemployment and DOL referring workers to our farm, I saw a 
significant increase in the number of US workers applying for jobs. What has not changed, 
however, is the number of US workers who will perform the job. Over the past year, I had 285 
US referrals who applied for and were offered employment Of that number, 60 never 
reported to work, another 190 of them quit, with most quitting before the end of the second 
day of work, and another 20 were terminated for cause, just 15 workers -- or 5% -- actually 
completed the term of employment. No employer can effectively conduct business with this 
amount of turnover in employment and should not be forced to do so! In fact, we have had to 
hire another secretary just to process all the paperwork associated with hiring all of these 
workers who then do not show up to work or quit within a few days. 

The Chairman's bill calls for the use of a prevailing wage rate for similar employment in the 
same regional area. This approach is preferred much more so than using the current adverse 
wage effect rate (AWER), which has been criticized for years for its artificially high wage rates 
that do not reflect actual market wages in the locality. Although I prefer the wage calculation 
methodology contained in the bill over the current wage program, 1 remain concerned about 
the unpredictability and volatility associated with wage surveys. To the extent Congress 
mandates a wage for the guestworker program, I support the Chairman’s provision but would 
also suggest that consideration be given to wage rate that is truly market-based and tied to 
the federal minimum wage. Such a solution would provide much-needed transparency to the 
process and would help guard against manipulation of wages by administrative agencies, 
while providing protection for the US work force. 

For decades, many farmers have attempted to comply with the law by hiring farmworkers 
through the overly complex H-2A program but have found themselves subject to predatory 
lawsuits. Many of these lawsuits involve questionable interpretations of law or hopelessly 
confusing or contradictory DOL requirements. Too often farmers are forced to settle these 
cases because it is simply cheaper to do so than to endure years of litigation. The Chairman’s 
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bill would make much needed improvements in this area by including mediation and 
arbitration to resolve employment disputes, rather costly lawsuits. These reforms are vital to 
increasing grower participation in the program. 

In closing I would like to again commend Chairman Smith for his vision and leadership. I 
would also like to remind the Committee and Congress that this issue goes well beyond a 
guest worker program for agriculture. It goes directly to the core of the life we enjoy as 
American citizens. We have the safest and cheapest food supply in the world. However that 
will no longer be the case without a viable guest worker program that is embraced by all 
branches of agriculture. Without guest workers in this country, our domestic food will 
increasingly be produced abroad. 

And so I leave you with this question - would you rather have the food you feed your family 
grown on our fertile soils under the governance of the USDA and harvested by lawfully 
admitted foreign nationals? Or will you accept putting food on your dinner table tonight that 
was grown in a foreign country with unknown production practices and food safety 
protocols? Either way, the food will still be harvested by a foreign worker. I hope that 
Congress wants to help ensure American farmers can continue to feed Americans at home, 
with plenty left over to feed much of the rest of the world. 

Thank you for your time and consideration. 
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TESTIMONY OF DAN FAZIO, DIRECTOR, 
WASHINGTON FARM LABOR ASSOCIATION 

Mr. Fazio. Good afternoon, Chair Smith, Chair Gallegly, and 
Ranking Member Lofgren, and Members of the Committee. 

Thank you for allowing me the privilege of testifying before you 
today. My name is Dan Fazio, and I am the director of the Wash- 
ington Farm Labor Association. 

In my remarks today, I am speaking for my association and its 
members, representing many labor-intensive agriculture sectors 
across our State. Our association is responsible for about three- 
quarters of H-2A applications submitted in our State. As we all 
know, the H-2A program does not work for farmers or farm- 
workers. 

I am here to testify in support of H.R. 2847, the “American Spe- 
cialty Agriculture Act,” and to urge that your Committee work to 
perfect it in a bipartisan manner. 

I am here to testify on behalf of Steve Sakuma, a third-genera- 
tion berry grower from Burlington, Washington, about an hour 
north of Seattle, who hires about 3,000 workers each year and who 
recently made headlines by admitting in an AP story that the ma- 
jority of his employees are probably not work-authorized. 

Mr. Sakuma is a retired Army colonel. His dad and uncles proud- 
ly fought in World War II, even though the Sakumas temporarily 
lost their farm to the internment of Japanese-Americans serving 
during the war. 

We recently held a workforce summit, and I asked Mr. Sakuma 
why he spoke out on this issue when he surely risks a raid by ICE 
and unhappy corporate customers. He told me that he did it be- 
cause it was the right thing to do. He told me that no one loves 
this country more than his family and it is our duty to work to- 
gether to fix this problem. 

So on behalf of Steve Sakuma and Sakuma Brothers Farms, 
please pass this bill. 

This bill addresses immigration reform, but it is really a jobs bill. 
It will increase employment, and I will tell you how. Right now in 
Washington State, it is harvest time. The big crop is apples. We 
grow more apples than all States put together, and it takes a lot 
of workers, more than 30,000 of them, to pick those apples. 

The workers earn about $13 an hour, and in the course of our 
70-day apple harvest, the average worker will pick over 100 tons 
of apples. According to economists, each one of those workers will 
create 2.5 jobs in trucking, processing, and exporting. About 75 per- 
cent of those harvest workers or more are undocumented. 

What happens when we don’t have enough workers for the ap- 
ples or the dozens of other commodities that are currently in har- 
vest? It happens every year, and it almost always hits the small 
growers. 

Let me tell you about one of the small growers, Julie Michener 
from Grandview, Washington. Julie had 28 acres of apples that 
didn’t get picked in 2009 because there were no workers. She lost 
hundreds of thousands of dollars, and the world lost over 100 tons 
of apples. Next year, Julie pushed over most of the trees and cre- 
ated a pumpkin patch and a corn maze. 
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When small growers abandon their orchard, it robs workers of 
good-paying jobs, it robs our Nation of export revenue, and it robs 
a hungry world of nature’s most healthy bounty. 

So on behalf of Julie Michener, please pass this bill. 

If there is one change I could suggest, it would be to allow em- 
ployers and workers to extend the visas so that it makes it easier 
for full-time employers, like dairy farms, the shellfish industries, 
and dozens of other full-time agriculture employers to use the pro- 
gram. 

Right now, I am working with Ian Jefferds, a shellfish producer 
from Oak Harbor on the Whidbey Island, who was notified by ICE 
last week that 34 of his 62 workers are not work-authorized, and 
so he needs to let them go. These are full-time, highly trained 
workers. Most of them make more than $50,000 a year in a rural 
town with limited job opportunities. And these workers are all 
going to be let go from jobs that they love. 

So on behalf of Mr. Jefferds and his workers, please pass this 
bill. 

I could go on and on, but I will leave you with this: Our immigra- 
tion policy should serve our national interests. In this case, our eco- 
nomic interest is served when we allow people to come to do the 
jobs that Americans don’t want to do and then return home. 

The reason that seasonal agricultural doesn’t attract Americans 
has nothing to do with Americans being lazy and everything to do 
with the job. This is hard, seasonal work that typically lasts for 6 
months per year. In addition, it is sporadic. One week you work 20 
hours; the next week you work 60 hours. There is little upward mo- 
bility, and the wages that are offered, generally $9 to $14 per hour, 
are not likely to increase, because it is a high limit in order to be 
internationally competitive. 

If farmers are forced to pay more, they made to it, but they may 
also lose important export markets, just as we lost a large portion 
of our manufacturing sector when it was no longer internationally 
competitive. 

By allowing people to do these jobs, we create more jobs that 
Americans do want, again benefiting our economy. 

Finally, anyone who has been to Ellis Island knows that our im- 
migration policy must serve a higher moral purpose. Right now, 
families in Mexico and Central America are starving because they 
can’t find work. The typical agriculture job in southern Mexico, 
when you can find work, pays under $10 per day, while the stand- 
ard in the U.S. is $100 a day. If you provide us a workable 
guestworker program, we can harvest our fruit and lift these 
human beings out of poverty. 

I urge you to send this bill out with a bipartisan vote, and thank 
you very much. 

[The prepared statement of Mr. Fazio follows:] 
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According to the Congressional Research Office, there are approximately 1 million hired farm 
workers toiling in the U.S., and the majority of them are not eligible to work here. In 
Washington state, tire most reliable figures indicate that 75 percent of the stale’s seasonal 
workforce (approximately 60,000 workers) is not work authorized. 

But only 3,000 workers, about 5 percent of the total needed, come through the H-2A program in 
Washington state. In California and Oregon, less than one percent of the workers are provided 
by the H-2A system. In Washington, an employer can expect that it will add S4.Q0 per hour or 
more per hour to use the H-2A system. In other words, an employer who pays workers $ 1 3 per 
hour can expect this cost to rise to at least SI 7.00 per hour to use H-2A. Employers who use the 
government system to acquire a legal workforce are thus forced to pay a surcharge or tax, as 
compared to employers who simply hire the domestic workforce, which is largely 
undocumented. 

Clearly, the H-2A program is not working. It is not being embraced by agriculture employers 
who desire a legal and stable workforce. And worker advocates tell us that the program does not 
work for their clients either. 

I. Introduction: What is it goina to take to solve the problem? 
Farmer Perspective 

What is the outcome that we are hoping to achieve, and how can we achieve that outcome? 

The obvious outcome is a legal and stable workforce, in a cost effective manner. That outcome 
would support our nation's economic interest in having food produced in this country, where we 
have the world’s best and safest food supply. 

It would also satisfy our nation's moral imperative. We can provide jobs for people to help lift 
them out of poverty. The migrant workers who come from Mexico and Central America to my 
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state earn over $ 1 00 per day in the apple harvest. In their country, they earn far less than $ 1 0 
dollars per day. The vast majority of them want to come here, earn a good wage for 6 months, 
and then go back home. And in six months in Washington state, they can earn more than they 
earn in three years back home. 

And that is what this bill attempts to do. 

Others workers may want to stay here permanently, and I think that this committee should work 
in the future on a plan for them. And the fanners from my state would be happy to help you in 
offering ideas there as well. 

What will it take? It will take bi-partisanship. Farmers are asking Congress to work together 
to deliver a program where we can access a legal and stable workforce in a cost effective 
manner, offering workers a safe and secure workplace and an excellent wage. 


Farm Worker Advocate Perspective 

I have asked advocates for farm workers the same question - what is it going to take to get us 
this program? The response I hear is the H-2A guest worker program is full of abuses. While 
we all agree that the H-2A program is administratively complex and loaded with red tape, I 
disagree that the program is being abused. But that does not answer the question. 

According to many worker advocates, the H-2A system is “indentured servitude ” meaning that 
the worker is contractually obligated to work only for one farmer. 

From my perspective, employers would be content to permit workers to be responsible for all 
costs, and thereafter to work for any employer. But that is not being suggested by worker 
advocates. Apparently, the idea being put forth by worker advocates is for the farmer to pay all 
of the costs for the guest worker, to provide housing and transportation, and thereafter allow the 
worker to work anywhere she pleases. This is not reasonable, and I hope that advocates for farm 
workers can articulate a better plan to solve this problem. 

Right now, the position of farm worker advocates appears to be that we don’t need a guest 
worker program; we only need to provide status adjustment for the workers who are currently 
here now. 

Adjusting the status of workers may be part of the solution. But it raises two issues: 

• Is this the permanent solution? In 1986, we provided amnesty for undocumented 
workers, and they were replaced with more undocumented workers. In order to avoid the 
same fate, we need to adopt a program that works in the future. 

• If we adjust the status of workers, where do these people fit in the “immigration line?” 
Are these workers given legal permanent residence status, thus placing them in front of 
the current guest workers who have obeyed our laws and only come to this country in a 
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legal way? Or do we offer currently undocumented workers the same status as other 
guest workers, who are required to return to their native countries at some point. 

What will it take? It will take advocates of faun workers proposing a guest worker program 
they are willing to support, or, in the alternative, for these advocates to propose modifications to 
this bill that they would require in order to support it. 

II. Why Don’t U.S. Workers want these jobs? 

This is a simple question. Americans don’t want these jobs because they are not desirable jobs, 
for the following reasons: 

• This is not full time work. On average, there is only reliable work from May through 
October, approximately six months. In contrast, the construction industry in Washington 
state generally lasts for eight or nine months. 

• The hours are not desirable. This is not an eight hour a day job, or anything approaching 
that. One week requires 60 hours of work, while the next week may only be 20 hours, 
due to rain or some other event related to weather or crops. The worker must be willing 
to place Ms/her personal plans and desires behind the requirements of the job, as dictated 
by mother nature. 

• The pay is not consistent with the level of skill and dedication required. Although the 
pay for seasonal farm work is better than some would imagine - some harvest jobs earn 
consistently in excess of $15 per hour - it is not good when compared with jobs in the 
U.S. market that are similar in terms or skill. The prevailing practice is to pay piece rate, 
where the individual is compensated based on production. This is not the norm in the 
U.S. People who do not produce up to the piece rate standard are generally paid at the 
minimum wage. 

• Pay is constrained by international markets. U.S. agriculture competes globally. For 
example, the average daily wage of worker harvesting apples in the U.S. is $100 per day; 
in Mexico, 8 - $10 per day; In China, $3 dollars per day. China currently produces about 
double the apples that axe produced in the U.S. , due in part to this competitive advantage. 
The U.S. must rely on its quality advantage, due in part to its skilled workforce, to offset 
this tremendous labor cost advantage. In other industries, such as retail, restaurant, 
hospitality, and construction, there is little or no pressure from foreign labor. 

In summary, the average (documented) American who may be out of work has not shown an 
interest in seasonal agricultural jobs, and is not able to replace the foreign or undocumented 
workforce. 
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III. The American Specialty Agriculture Act 

Moving to the bill itself, on the west coast, we have struggled to implement the H-2 A program 
because we have a large domestic workforce that must be integrated into the program. This 
challenge will remain. Specifically, domestic workers don’t want to be tied down to one 
employer, as is required under the H-2A program, but they would like to receive the benefits of 
the H-2A contract, specifically, the higher wages. This is a difficult issue that must be 
addressed, and there are several other impediments. I am going to cover four areas of the bill. 
They are: housing, moving the program to US Department of Agriculture, length of the visa, and 
the dispute resolution process. 

HOUSING 

Housing is in short supply and very costly. Many domestic workers are requesting housing, and 
this has been a tremendous problem with the current H-2 A program. Under the current program, 
the employer must maintain large quantities of excess housing on the chance that a domestic 
worker will arrive and request housing. This has happened to our association. 

The bill (American Specialty Agriculture Act, AS AA) alleviates this problem by ending the 
requirement to hire domestic workers when the first foreign workers arrive. 

Another way to alleviate the problem would be to require the employer to secure housing, but 
allow the employer to charge a reasonable amount for it. Most domestic workers are not willing 
to pay for housing and would not request it if there were a cost. In this way, the employer would 
only be providing housing for workers who truly need it. 

MOVE TO USDA 

The hill moves the program to USDA. That is an excellent idea because the Department of 
Labor is straggling with this program and is in fact hostile to it. From my perspective, the 
agency is not acting as an honest broker. 

Right now, the DOL Wage and Hour Division has been ordered to investigate all growers that 
use H-2A in Washington state. Does it make sense to target the few employers in the state who 
are attempting to hire legal workers? Of course not. The objective by DOL is clearly to create 
charges of “worker abuse.” 

Currently, there is a disagreement between two sections within DOL - the Wage and Hour 
division and the Education and Training Administration. 

Let me give you one example of this disagreement. The current H-2A regulation says that 
employers should follow state law regarding workers’ compensation for the H-2A program. 
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State law requires employers to collect a portion of the workers’, comp premium, and the 
applications from Washington employers were approved by DOL ETA with this language. 

Apparently DOL Wage and Hour does not agree with the plain language of the regulation. It’s a 
huge issue because Washington state law requires employers to deduct a worker portion of 
workers’ compensation insurance. Even though the DOL education and training administration 
approved applications which clearly state that the worker portion will he deducted in accordance 
with state law, but the DOL Wage and Hour division told employers that the employers were 
going to be fined because the DOL Wage and Hour training manual says differently. In addition, 
the DOL inspectors have refused to provide employers with a copy of the training manual. 

DOL Wage and Hour inspectors told employers in June that unless the employers immediately 
begin paying the worker portion of workers’ compensation, the employer would be fined. The 
employers are therefore in a tough position - either pay millions in state workers’ comp 
insurance that you do not owe, of face a fine. 

Two months ago, on July 7, 1 wrote a letter to Secretary Solis asking her to resolve this issue, and 
to stop these investigations until we can all work together on complying with the new regulation. 
I haven’t heard anything hack. I included a copy of the letter in my packet. 

I strongly support turning this program over to the Department of Agriculture. 


The Length of the Visa 

The ASAA would allow employers from all agricultural industries access to the program, but 
would limit the program stay to a single ten month period. 

This is not practical for full time operations. A dairy farm or other full time agricultural 
employer could not survive by rotating crews every ten months. On the other hand, one of the 
goals of the program is to discourage long term stays in this country. We would therefore 
propose that the USDA be able to designate certain industries that are full time, and these 
industries could offer a visa of up to three years. 


Dispute Resolution 

Under the current program, individuals claim a private right of action. How this works, in 
practice, is that a person who does not agree with a provision of the law or related regulation can 
attack an employer, even though the employer is in fact complying with the law. The employer 
is therefore left to defend the regulation. 

Let me provide a real life example. The 2008 changes to the H-2A regulation provide specific 
expenses that were the responsibility of the grower, and others that were not. In addition, the 
regulation did not require that payments be coordinated with the Fair Labor Standards Act. 
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In Washington state, the. legal services provider is interested in challenging this provision of the 
regulation. The Legal Services provider has therefore contacted our association and threatened 
legal action unless the farmer provides payments that are specifically excluded in the regulation. 
Legal Services attorneys have admitted that the reimbursement they are seeking is not required 
by the regulation, and would acknowledge that it is the regulation which is being attacked. Thus, 
due to the private right of action, the workers are able to initiate a claim against the farmer for 
the decision of the agency not to include the H-2A program reimbursements in the FLSA. 

The ASAA addresses this concern. The ASAA would require a mediation before a suit can be 
initiated. This is a reasonable compromise between allowing and denying a private right of 
action. 
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ADDENDUM TO PREPARED STATEMENT 


WaihlAftM 

IX 


September 6. 201 1 

Hon Rep Lamar Smith, 

Chairman, House Committee on the Judiciary 
2138 Ravbum House Office Building 
Washington, DC 20515-6216 

RF. Testimony of Dan Fa/.io Regarding HR , the American Specialty Agriculture Act. Additional 

Page 

Dear Chairman Smith 

In reviewing my written submission. I noticed that it docs not clearly indicate our association’s strong 
support for the above referenced legislation I write to add that strong support 

In voicing support for this bill. I believe that I am speaking on behalf of all the major agricultural 
associations in our state who recently sent a letter to the Washington Congressional Caucus in this 
regard I have included a copy of that letter with my testimony It asks members to support a guest 
worker program that that will provide for the current and future How of workers for fanners in our state 
The American Specialty Agriculture Act would create the program we need Thank you for your hard 
work in bringing it forth 

I look forward to working with you and the other members of the committee to make this bill the law of 
the land 

Sincerely 



Dan Fazio 
Director 


8830 Tallon Lane NE, Suite C, • Lacay, WA 98516 


(360) 455-806* 
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ATTACHME N TS 


Washington 

Farm Libor 

Association 


July 7, 201 1 

Hon. Hilda L. Solis 
Secretary of Labor 
U.S. Department of Labor 
200 Constitution Ave., NW 
Washington. DC 20210 

RE: Workers’ Compensation Deductions for Employers m Washington State using the H-2A program 

Dear Secretary Solis: 

I am writing to ask for your assistance in clarifying your agency’s position regarding the 
payment of the worker portion of the workers’ compensation payroll deduction in Washington 
State for employers who are enrolled in the H-2A program. A discrepancy apparently exists 
between the applicable regulation and what investigators are enforcing as it relates to this issue. 

By way of background, several investigators from the Department of Labor Wage and Hour 
Division (DOL/WHD) recently advised an employer in Washington that employers were 
forbidden to deduct any portion of a workers’ wage for the payment of workers* compensation 
premiums m the case of employers who use the H-2A program. This verbal notice w r as provided 
after eight days of investigation. I am personally aware of at least two other employers in similar 
circumstances, but neither has received a similar demand. 

By further background, Washington State has a unique form of workers’ compensation. All 
workers are covered, regardless of the employer, by a state plan (except certain self-insured 
employers). Employers do not purchase a traditional workers’ compensation policy. Rather, 
coverage is provided through a payroll deduction system. Details of this rather unique system 
arc provided in Title 51 of the Revised Code of Washington, or on the agency website, 
www.lni-wa.gpv . Notably, employers arc required to deduct certain worker contributions. 1 

Our association, in combination with the Washington Farm Bureau, and the American Farm 
Bureau Federation, has expended considerable resources explaining this to DOL personnel at 
various levels over the past several years. Our efforts included formal comments to the 2008 H- 
2A regulation, which caused DOL to examine the underlying statute (the Immigration and 
National ization Act). On the basis of this analysis, DOL concluded: 2 

Section 218(b)(3) [of the INA] provides that if “employment for which the certification is 
sought is not covered by State workers’ compensation law, the employer will provide, at 


1 Sec Revised CodeofWa*hington(RCW)5l.l6.l4Q 

2 See Federal Register, December 2008, Volun»e73, Ntimber 244, page 77147 


8830 Tallon Lane NE, Suite C. 


La coy. WA 93516 • (360) 455-3064 
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Hon. Secretary Hilda Solis 

RE: Workers’ Compensation Deductions in Washington State 
July 7, 2011 

no cost to the worker, insurance covering injury and disease arising out of and in the 
course of the workers’ employment. . .” 

Where the employment in question is covered by State workers’ compensation law, but 
subject to certain rules applied by the State, the statutory provision is inapplicable. 
Therefore, the Department has modified language in §655. 104(e) to clarify that the 
employer should follow state law, but if the State excludes the type of coverage for which 
employment is sought, then the employer must purchase the insurance at no cost to the 
worker. (Emphasis retained from the original). 

Accordingly, DOL modified its H-2A regulation in 2008 to reflect this reasoning 3 and the 
changes were preserved in the most recent H-2A rule revision. 4 

Since these provisions were enacted, our association has spent many hours working with DOL 
employees to inform them of the regulation in light of Washington’s unique system. In short, we 
believe that Washington law requires employers to deduct a portion of the workers’ 
compensation assessment via payroll deduction. I was therefore quite surprised to learn that 
DOL training manuals, and advice by inspectors, is being given that is contrary to the regulation 
and the state law. Here is what most recently transpired: 

On Friday, June 17, DOL/WHD inspectors advised a liaison for certain workers that an employer 
could not deduct workers’ compensation premiums from paychecks issued to H-2A workers. 

This word quickly spread among workers, and caused considerable hardship to the employer. 

At a meeting on Monday, June 20, an attorney for the employer advised the DOL inspectors of 
the Washington law and the federal regulation. The DOL inspectors disagreed with the 
employer’s position. The inspectors based their disagreement on a Wage and Hour Division 
training manual that apparently states that employers cannot deduct any portion of workers’ 
compensation premiums. 

The employer participating in my association and the subject of the audit has requested a copy of 
the training manual in writing. To date a copy of this manual has not been provided to the 
employer. To better assist all of the members of my association and this particular employer I 
request you provide a copy of the training manual to me so I may provide it to the employers 
within my association and my other members as a training tool for those utilizing the H-2A 
program. 

On June 20, DOL inspectors promised to find the employee liaison who they had previously told 
that the workers’ compensation deduction was not proper, in order to advise him that the issue 
was in dispute. They also promised to immediately request that DOL supervisors address this 
issue. 


3 See 20 CFR 655 . 1 04(e). [2008 Version of H-2A Regulation]. 

4 See 20 CFR 655.122(e)(1). [2010 Version of H-2A Regulation]. 
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Hon. Secretary Hilda Solis 

RE: Workers’ Compensation Deductions in Washington State 
My 7, 2011 

On June 22, the lead DOL/WHD inspector advised the HR director for the employer that the 
interpretation of the agency was that the employer could not deduct a portion of the workers’ 
compensation premium from the paychecks issued to H-2A workers. The inspector stated that 
the DOL/WHD team was leaving on June 23 (after eight days of inspections), but would be hack 
in approximately one month to continue their audit. The lead inspector stated the employer 
could be exposing itself to potential liability if it continued to deduct the worker portion of the 
workers’ compensation deduction. 

Finally, on July 6, the same lead inspector told me that the agency position was unchanged: 
employers who utilize the H-2A program cannot deduct any portion of the workers’ 
compensation payments from employee wages, for both foreign workers and domestic workers 
in corresponding employment 

As stated above, it appears that the federal regulation requires the employer to follow state law 
regarding workers’ compensation. However, the position taken by DOL/WHD inspectors on this 
issue would appear to require employers to violate state law. 

I have checked with other employers using the H-2A program who were inspected, and no such 
demand is being made. As of July 7, 201 1, this issue has not been resolved. I would request that 
you provide us with the Department’s position on this issue, and I would request that you cease 
further inspections to similarly situated employers until this issue is resolved. Because this is a 
pressing matter for employers using the H-2A program, your prompt attention to this matter is 
greatly appreciated. We would also appreciate receiving a copy of the training manual referenced 
above. 


Sincerely, 



Dan Fazio 
Director 


C: Hon. Gov. Chris Gregoire 

Hon. Sen. Patty Murray 
Hon. Sen. Maria Cantwell 
Hon. Rep. Doc Hastings 
Hon. Rep. Cathy McMoiris Rodgers 
Bob Stallman, President, American Farm Bureau Federation 
Steve Appel, President, Washington Farm Bureau 
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Wage and Hour Division (WHD) 

(February 2010) (PDF ) 

Fact Sheet #26: Section H-2A of the Immigration and Nationality Act (INA) 

This fact sheet provides general information concerning the application of the H-2A requirements to the agricultural 
industry for H-2A applications submitted on or after March 15, 2010. For applications submitted between January 17, 
2009 and March 14, 2010, see Fact Sheet 26A . For applications submitted prior to January 17, 2009, see Fact Sheet 
26B . 

Introduction 

The Immigration and Nationality Act (INA) authorizes the lawful admission of temporary, nonimmigrant workers (H-2A workers) to 
perform agricultural labor or services of a temporary or seasonal nature. The Department of Labor's regulations governing the H-2A 
Program also apply to the employment of U.S. workers by an employer of H-2A workers in any work included in the FTA-approved job 
order or in any agricultural work performed by the H-2A workers during the period of the job order. Such U.S. workers are engaged in 
corresponding employment. 

Overview of Employer Contractual Obligations 

Recruitment of U.S. Workers: In order for the Department of Labor to certify that there are not sufficient U.S. workers qualified 
and available to perform the labor involved in the petition and that the employment of the foreign worker will not have an adverse 
effect on the wages and working conditions of similarly employed U.S. workers, employers must demonstrate the need for a specific 
number of H-2A workers. In addition to contacting certain former U.S. employees and coordinating recruitment activities through the 
appropriate State Workforce Agency, employers are required to engage in positive recruitment of U.S. workers. H-2A employers must 
provide employment to any qualified, eligible U.S. worker who applies For the job opportunity until 50 percent of the period of the work 
contract has elapsed. Employers must offer U.S. workers terms and working conditions which are not less favorable than those offered 
to H-2A workers. 

Termination of Workers: Employers are prohibited from hiring H-2A workers if the employer laid off U.S. workers within 60 days of 
the date of need, unless the laid -off U.S. workers were offered and rejected the agricultural job opportunities for which the H-2A 
workers were sought. A layoff of U.S. workers in corresponding employment is permissible only if all H-2A workers are laid off first. 
Employers may only reject eligible U.S. workers for lawful, job-related reasons. 

In order to negate a continuing liability for wages and benefits fora worker who is terminated or voluntarily abandons the position, 
employers are required to notify the Department of Labor (DOL), and in the case of an H-2A worker the Department of Homeland 
Security, no later than two working days after the termination or abandonment. 

Rates of Pay: The employer must pay all covered workers at least the highest of the following applicable wage rates In effect at the 
time work is performed: the adverse effect wage rate (AEWR), the applicable prevailing wage, the agreed-upon collective bargaining 
rate, or the Federal or State statutory minimum wage. 

Wages may be calculated on the basis of hourly or "piece" rates of pay. The piece rate must be no less than the piece rate prevailing 
for the activity in the area of intended employment and on a pay period basis must average no less than the highest required hourly 
wage rate. 

Written Disclosure: No later than the time at which an H-2A worker applies for a visa and no later than on the first (1*) day of work 
for workers in corresponding employment, the employer must provide each worker a copy of the work contract - in a language 
understood by the worker - which describes the terms and conditions of employment. In the absence of a separate written work 
contract, the employer must provide each worker with a copy of the job order that was submitted to and approved by DOL. The work 
contract must include: 

the beginning and ending dates of the contract period as well as the )ocatlon(s) of work; 

any and all significant conditions of employment, including payment for transportation expenses incurred, housing and meals to be 
provided (and related charges), specific days workers are not required to work (i.e., Sabbath, Federal holidays); 

the hours per day and the days per week each worker will be expected to work; 
the crop(s) to be worked and/or each job to be performed; 
the applicable rate(s) for each crop/job; 

that any required tools, supplies, and equipment will be provided at no charge; 
that workers' compensation insurance will be provided at no charge; and 

any deductions not otherwise required by law. All deductions must be reasonable. Any deduction not specified is not permissible. 

Guarantees to AH Workers: H-2A employers must guarantee to offer each covered worker employment for a total number of hours 
equal to at least 75% of the workdays in the contract period - called the "three-fourths guarantee." For example, if a contract is for a 
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10 -week period, during which a normal workweek is specified as 6 days a week, 8 hours per day, the worker would need to be 
guaranteed employment for at least 350 hours (e.g., 10 weeks x 48 hours/week = 480 hours x 75% = 360). 

If during the total work contract period the employer does not offer sufficient workdays to the H-2A or corresponding workers to reach 
the total amount required to meet the three-fourths guarantee, the employer must pay such workers the amount they would have 
earned had they actually worked for the guaranteed number of workdays. Wages for the guaranteed 75% period will be calculated at 
no less than the rate stated in the work contract. 

Housing: Employers must provide housing at no cost to H-2A workers and to workers in corresponding employment who are not 
reasonably able to return to their residence within the same day. If the employer elects to secure rental (public) accommodations for 
such workers, the employer is required to pay all housing-related charges directly to the housing's management. 

In addition, employers are required to either provide each covered worker with three meals per day, at no more than a DOL-specified 
cost, or to furnish free and convenient cooking and kitchen facilities where workers can prepare their own meals. 

Employer- provided or secured housing must meet all applicable safety standards. 

Transportation: Employers must provide daily transportation between the workers' living quarters and the employer's worksite at no 
cost to covered workers living in employer-provided housing. Employer-provided transportation must meet all applicable safety 
standards, be properly insured, and be operated by licensed drivers. 

Inbound & Outbound Expenses: If not previously advanced or otherwise provided, the employer must reimburse workers for 
reasonable costs incurred for inbound transportation and subsistence costs once the worker completes 50% of the work contract 
period. Note: the FLSA applies independently of H-2A and prohibits covered employees from incurring costs that are primarily for the 
benefit of the employer if such costs take the employee's wages below the FLSA minimum wage. Upon completion of the work 
contract, the employer must either provide or pay for the covered worker's return transportation and daily subsistence. 

Records Required: Employers must keep accurate records of the number of hours of work offered each day by the employer and the 
hours actually worked each day by the worker. 

On or before each payday (which must be at least twice monthly), each worker must be given an hours and earnings statement 
showing hours offered, hours actually worked, hourly rate and/or piece rate of pay, and if piece rates are used, the units produced 
daily. The hours and earnings statement must also indicate total earnings for the pay period and all deductions from wages. 

Additional Assurances and Obligations: Employers must comply with all applicable laws and regulations, including the prohibition 
against holding or confiscating workers' passports or other Immigration documents. In addition, employers must not seek or receive 
payment of any kind from workers for anything related to obtaining the H-2A labor certification, including the employer's attorney or 
agent fees, the application fees, or the recruitment costs. Employers must also assure that there is no strike or lockout in the course 
of a labor dispute at the worksite for the H-2A certification which the employer is seeking. In addition, employers cannot discriminate 
against - or discharge without just cause - any person who has filed a complaint, consulted with an attorney or an employee of 3 legal 
assistance program, testified, or in any manner, exercised or asserted on behalf of himself/ herself or others any right or protection 
afforded by sec. 218 of the INA or the H-2A regulations. 

H-2A Labor Contractors 

An H-2ALC is a person who meets the definition of an "employer" under the H-2A Program and does not otherwise qualify as a fixed- 
site employer or an agricultural association (or an employee of a fixed-site employer or agricultural association) and who is engaged in 
any one of the following activities in regards to any worker subject to the H-2A regulations: recruiting, soliciting, hiring, employing, 
furnishing, housing, or transporting. 

While H-2A does not require labor contractors to register as such with the Department, any person who is subject to M5PA as a Farm 
Labor Contractor (FLC) must register with the Department and be issued an FLC Certificate of Registration prior to engaging in any 
farm labor contracting activity. In their H-2A applications, H-2ALCs required to be registered under MSPA are obligated to provide their 
respective MSPA FLC Certificate of Registration number and to identify the farm labor contracting activities they are authorized to 
perform. 

In addition to meeting the same assurances and obligations as any other H-2A employer, H-2ALCs must fulfill the following 
requirements: 

list the name and location of each fixed-site agricultural business to which they expect to provide H-2A workers, the dates of each 
employment opportunity, and a description of the crops and activities the workers are expected to perform at each area of 
intended employment; 

submit a copy of each work contract agreement between the H-2ALC and the agricultural business to which they expect to provide 
workers; 

provide proof that all housing and transportation if provided or secured by the fixed-site employer complies with applicable safety 
and health standards; and 

obtain and submit the original surety bond with the H-2A Application. 

Surety Bond: The surety bond must be written to cover liability incurred during the term of the work contract period listed on the H- 
2A Application and must remain in effect for a period of at least 2 years from the expiration date of the labor certification. H-2ALCS 
must obtain the surety bond in the following amounts: 
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$5,000 for a labor certification with fewer than 25 employees; 

$10,000 for a labor certification with 25 to 49 employees; 

$20,000 for a labor certification with 50 to 74 employees; 

$50,000 for a labor certification with 75 to 99 employees; and 
$75,000 for a labor certification with 100 or more employees. 

The bond must be payable to the Administrator, Wage and Hour Division, U.S. Department of Labor, 200 Constitution Avenue, NW, 
Room S-3502, Washington, DC 20210. 

Where to Obtain Additional Information 

This publication Is for general information and is not to be considered in the same light as official statements of position contained in 
the regulations . 

For additional Information, visit our Wage and Hour Division Website: http://www.waQehour.dol.gov and/or call our 
toll-free information and helpline, available 

8 a. m. to 5 p.m. in your time zone, 1-866-4US-WAGE (1-866-487-9243). 


Freedom of Information Act | Privacy 8. Security Stnlemant I Disclaimers 1 Customer survey I important Web site Notices 1 Plug-ins used By DOL 

U-S. Department of Labor ] Frances Psridns Bolding, 200 Constitution Ave., NW, Washington, DC 20210 
vw*.(tal.gnv | Telephone: l-666-HJSWAGe(l-666^87-9243) | TTY: 1-877-669-5627 | Contact Us 
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July 13, 2011 


Patty Murray, U.S. Senate 
Maria Cantwell, U.S. Senate 

Jay Inslee, U.S. House of Representatives, Wash. 1 st District 

Rick Larsen, U.S. House of Representatives, Wash. 2 nd District 

Jaime Heirera Beutler, U.S. House of Representatives, Wash. 3 rd District 

Doc Hastings, U.S. House of Representatives, Wash. 4 th District 

Cathy McMorris Rodgers, U.S. House of Representatives, Wash. 5 th District 

Norm Dicks, U.S. House of Representatives, Wash. 6 th District 

Jim McDermott, U.S. House of Representatives, Wash. 7 th District 

Dave Reichert, U.S. House of Representatives, Wash. 8 th District 

Adam Smith, U.S. House of Representatives, Wash, 9 th District 


Re: Opposition to mandatory E-Verify and need for substantive guest worker reform 
Dear Honorable Members of the Washington Congressional Delegation: 

Washington State agriculture associations recently met to discuss the Legal Workforce Act (H.R. 
2164), as introduced by Congressman Lamar Smith. We oppose it and any other legislation that 
seeks to mandate E-Verify and other enforcement-only measures on agriculture without 
providing for an adequate agricultural workforce. 

If E-Verify is imposed on our industry, Congress must provide at the same time a reasonable 
guest worker program to supply workers for the current and future needs of agriculture. Any 
program must take into consideration the unique needs of all segments of Washington 
agriculture, including dairy, packers, and processors. The program must provide for a timely, 
reliable, stable, and legal agricultural workforce. It must also ensure that our employers can have 
access to their trained workforces for time periods consistent with the needs ‘of their various 
commodities. Without a stable source of skilled farm workers, our country and Washington State 
are in peril of becoming dependent on foreign sources of food and fiber. 

Nationally, mandating E-Verify will harm domestic food production at a time when agriculture is 
a bright spot in the economy. In just the past few weeks, we have already seen the devastation 
that E-Verify caused in Georgia. The Legal Workforce Act has a phase-in similar to the Georgia 
law and will likewise lead to the same immediate, disastrous loss of labor for fanners 
nationwide. 

Imposing E-Verify on Washington State agriculture in the absence of other crucial reforms will 
lead to similar economic and social problems. Agriculture is the largest employer in our state, 
providing more than 160,000 jobs and accounting for 11 percent of the state’s economy. Exports 
alone account for at least $11 billion annually. Despite high unemployment rates, Washington 
agriculture continues to have difficulty recruiting enough legal workers. Any further disruption 
in our agricultural workforce would spell trouble not only for agriculture, but for the whole 
economy of Washington State - with the largest impact occurring in our rural communities. 
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Washington Congressional Delegation 
July 13, 2011 

Re; Opposition to mandatory E- Verify and need for substantive guest worker reform 
Page 2 


We have indications the House Judiciary Committee may mark up the Legal Workforce Act 
(H.R. 2164) shortly, perhaps before the August recess. As you consider this or similar 
legislation, we strongly urge you to support efforts to ensure a stable, ongoing supply of legal 
workers for all segments of agriculture. Done correctly, guest worker reform can turn the 
potentially devastating situation of mandatory E-Verify into an effective program consistent with 
American ideals. 

Enclosed is a list of problems many agricultural producers have had 'with the current federal 
guest worker program, as well as a list of solutions we encourage you to adopt. 

We ask you to oppose the enforcement-only approach of mandatory E-Verify in H.R. 2164. We 
ask you to support a guest worker program that will provide for the current and future flow of 
workers necessary for the success of Washington agriculture. 

Sincerely, 

Dan Coyne, Washington State Council of Farmer Cooperatives 

Jon DeVaney, Yakima Valley Growers-Shippers Association 

Scott Dilley, Washington Farm Bureau 

Dan Fazio , Washington Farm Labor Association 

Ed Field, Washington Cattle Feeders Association 

Mike Gempler, Washington Growers League 

Jay Gordon , Washington State Dairy Federation 

Bruce Grim, Washington State Horticultural Association 

Kirk Mayer, Washington Growers Clearing House Association 

Jeanne McNeil, Washington State Nursery & Landscape Association 

Charles Pomianek, Wenatchee Valley Traffic Association 

Steve Rowe, Northwest Dairy Association 

Vicky Scharlau, Washington Association of Wine Grape Growers 

Alan Schreiber, Washington Asparagus Commission and Washington Blueberry Commission 
Mike Shelby, Western Washington Agricultural Association 
Chris Voigt, Washington State Potato Commission 
Jon Wyss, Okanogan Horticultural Association 


Enclosure 

Cc: The Honorable Chris Gregoire, Governor, Washington State 

The Honorable Dan Newhouse, Director, Washington State Dept, of Agriculture 
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Current Guest Worker Program Falls Short of Needs for Whole Industry 

The H-2A temporary agricultural worker program is broken and does not provide adequate access to 
workers for Washington agriculture. We have not seen detailed solutions to fix the extensive problems 
with H-2A. 

Washington farmers have had to deal with the inefficiencies and difficulties of the H2-A program. The 
current H-2A program is bureaucratic, expensive, does not cover all parts of agriculture, and does little 
to encourage participation. Here are some of the common complaints: 

• The Department of Labor has required that advertising for domestic workers not include an 
"experience" requirement, and firing cannot be based on performance. 

• State Workforce Agencies are not required to verify the legal work status of individuals referred for 
employment from the agencies to a prospective employer. 

• The 50% rule - H-2A requires employers first to recruit domestic workers before bringing in foreign 
guest workers, but continues to favor domestic workers even a/ter the H-2A workers arrive and 
begin to work. The farmer must hire any domestic worker who applies for the job up to halfway 
through the contracted term for an H-2A worker. Even though the domestic worker may not even 
meet the qualifications for the job, the employer must hire the worker and potentially terminate the 
H-2A worker. 

• The 3/4 rule - Employers are responsible for employing H-2A workers through at least three-fourths 
of the total contract. However, if an employer terminates an H-2A worker or the worker quits and 
DOL is not notified, the employer could still be responsible for paying the three-fourths guarantee. 
This guarantee may also be required for domestic workers at H-2A employers. 

• Employers must provide or pay for inbound and outbound transportation from the workers' 
permanent residence to the place of employment once 50 percent of the work contract has elapsed. 
Farmers must also provide or pay for transportation to and from the farm each day at no cost. 

• Employers must provide free housing without an option to recoup costs for damage caused by the 
workers. 

• Growers are required to provide $10 a day for meals to each H-2A worker or furnish free and 
convenient cooking and kitchen facilities. 

• Growers with H-2A workers must pay a base wage rate that is historically well above market levels, 
making the program hugely expensive for farmers who now must compete with growers of the 
same product in other states and internationally. 

• H-2A workers must be covered by workers' compensation, in almost all states, employers must 
cover this expense. DOL is now saying that H-2A employers in Washington must pay the full 
premium even though federal regulations dictate that state workers' comp laws should be followed. 
In Washington, employees may pay roughly 25 percent of the premium. 

• Some of the federal farm worker housing standards are so exacting that most hotels and motels 
licensed in Washington State do not meet the guidelines. Also, HUD-financed farm worker housing 
facilities are not legally available to house H-2A employees. 



Solutions 


If the current H-2A program will not work to supply the short- and long-term labor needs for 

Washington agriculture, what kind of system will? The following are suggestions for a reasonable path 

forward: 

• Recognize that establishing an entirely new guest worker program may be the simplest and most 
beneficial way of offering reforms. Such a program could exist alongside H-2Aso that growers can 
choose the program that will work best for their operations. 

• Establish a guest worker program for existing workers to apply for legal worker status. Many sectors 
in agriculture have employees in higher-skilled, specialized jobs that require tenure and training. 
Wholesale loss of huge percentages of experienced employees is a disaster for our farms, 
commodities, processors, and customers. 

• Lift the 3/10-year rule bars. Under existing law, workers who have been in the United States iliegaliy 
are barred from legal reentry for 3 or 10 years, depending on the length of their illegal stay. This law 
would effectively bar illegal workers from transitioning to a legal guest worker program. Changing 
this law to allow workers to enter a reformed guest worker program would help provide continuity 
of experience in agricultural workforces. 

• The program must be quick and easy to use once a farmer shows that no local workers are available. 
The rules must allow the employer to require or prefer experienced workers. Employers must be 
enabled to legally hire guest workers without a long registration process. Expedited issuance of 
guest worker visas is necessary to accommodate the production, harvest, and processing of crops 
and livestock. 

• The program should provide the option for year-round and multi-year visas. The terms of guest 
worker visas must be long enough to allow us to have stable, reliable employees who can gain 
experience and training to continue to provide quality care for farm animals and property. This 
provision is especially important for farmers dealing with livestock, such as sheepherders and dairy. 

• The program should allow for guest workers to have portability. Guest workers should be able to 
move between employers and be able to travel to their home residency and return for personal 
reasons during their authorized visa term. However, because of this portability, employers should 
not be responsible for travel expenses incurred by guest workers. 

• Make the program cost-effective. Agriculture faces growing international competition, and 
artificially inflated wages will not help our farms and ranches remain viable. Wages in a new 
program must also be based on prevailing, free-market figures. 

• The Department of Agriculture is more suited to understand the needs of agriculture than the 
Department of Labor. Therefore, USDA should run any guest worker program. 

• Provide for adjustment of status to allow workers to join a guest worker program for continuity in 
our workforce. 

• Allow for packers and processors of agricultural commodities to participate in the guest worker 
program. Currently, participants in H-2A are limited to production agriculture, yet economic factors 
have forced more vertical integration and direct sales for many of our commodities. 

• Approve hotels and motels licensed in Washington State to be used forfarm worker occupancy. 
Allow H-2A workers to occupy HUD-financed housing facilities. 



81 


Winner of Eight Pulitzer Prizes 
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Washington farmers short on seasonal workers 

Some Washington farmers axe worried their work force is dwindling. 

By Melissa Powell 


Seattle Times business reporter 


Some Washington farmers are worried 
their workforce is dwindling. 

Most of the farmers rely on seasonal 
workers, and more than half of seasonal 
workers in Washington are illegal 
immigrants. But fewer than 100,000 illegal 
immigrants came from Mexico to the U.S. 
in 2010, down from about 525,000 
annually between 2000 and 2004, 
according to the nonpartisan Pew Hispanic 
Center. 

Things aren't likely to get easier for these 
farmers, as a number of trends and 
conditions converge to reduce the pool of 
seasonal workers. 


Top comments Hide / Show comments 

i^-Most likely because the migrant workers get 
paid more under the table doing landscaping... 

(July 22, 2011, bynosoupforu) Read more 

What more could possibly illustrate the 
ahomiuahle state of our economy under... (July 22, 
2011, by Bo Lasquis) Read more 

|tl We should take all the people who have been 
unemployment more then 3 months and put... 

(July 22, 2011, by We Are Legion) Read more 

Read all 14 comments > Post a comment > 


Some farmers say their once-loyal workers 
axe staying in Mexico because of the 
dangers of crossing the border with the stronger enforcement of border laws. 

Others say the immigrants who now live in the state permanently are leaving seasonal work to 
find year-round jobs. 


Mark Ellis, a University of Washington geography professor, points to a similar concern for 
farmers: Once immigrants get offers of higher-paying or longer-term jobs, they will take them. 


Upward mobility 

"We've seen upward mobility among immigrants," said Ellis. "Where do the farmers go then, if 
they can't rely on seasonal labor coming from the south?" 

But not all farmers are seeing a decrease in the number of seasonal workers. Ellis said that’s 
because of the struggling economy and a large number of people looking for work. 

"People are desperate with high unemployment so you have a larger than normal floating pool," 
Ellis said. But "if the economy picks up and the flow from the south stays the same, that 
knocking on the door will stop." 
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Amy Sills, of Terry's Berries near Tacoma, is one farmer who hasn't been hit with a seasonal- 
worker shortage. She said she has more people than she can accommodate, which she 
attributes to being five minutes from the city. 

But Ellis predicts that as fewer people cross the border, even fanners like Sills will have issues 
finding help. 

"Their workers will age and their workers' kids will not want to do the same jobs as their 
parents," he said. 

One Lower Yakima Valley farmer, who usually hires 20 to 25 workers from Mexico for his 
cherry and fruit farm every summer, said he found himself without help at the beginning of the 
season. 

The farmer, who did not want to be identified, said his laborers attempted to cross the border 
three times and got caught each time. Finally, they called to say they were staying in Mexico. 

Meanwhile, legal migration for seasonal work continues to face obstacles. Dan Fazio, director of 
the Washington Farm Labor Association, encourages farmers to bring workers from Mexico 
legally, but said it's a slow and difficult process. 

Only 20 growers in the state bring legal seasonal workers through the federal guest-work 
program, or H-2A, according to Fazio. In that program, the farmer pays for visas and 
transportation. Those 20 usually bring over about 3,000 legal workers. 

Andrej Suske runs a nursery in Redmond and uses the H-2A program. This year he needed 
workers in early February, but did not get them until one month later after negotiating through 
government bureaucracies. 

Suske said lie paid more than $50,000 in recruitment and consulate fees and to transport, 
house and pay his workers. Farmers who hire undocumented workers don't have to deal with 
this cost and hassle, Fazio said. 

"We just need a system for people to come into the country legally to do the jobs that Americans 
don't do," F azi o said. "And it's not that Americans are lazy, hut no one wants a job where you 
work for six months a year, unless you're making $100,000. We have that job — it's called 
commercial fishing." 

Ellis said one effect of stronger border enforcement is a more permanent Hispanic population. 

"If the men could not go home to see their families and kids, they brought them here because 
then that’s just one crossing instead of the men going back and forth," Ellis said. 

The 2010 census put the number of Hispanics and Latinos who live in Washington at 755,790. 
Ellis said the large majority represents U.S.-born and legal immigrants. There is probably an 
undercount of the unauthorized population, he said. 

The state usually needs about 60,000 seasonal workers each year from June to October, Fazio 
said. "That's only five months and not long enough to attract workers," Fazio said. 

Fazio said farmers have to find a way to make the work last all year; otherwise, their laborers 
might look for jobs in other industries, such as construction."We can't compete with the 
construction industry because that's a seasonal job where people work 10 months, not five or 
six," Fazio said. 

That’s a familiar problem for Julie Michener. 

Rotting apples 



83 


Last year, apples at her Grandview, Yakima County, orchard rotted after not being picked 
quickly enough because she could not find workers. She ripped up 26 acres of her 28-acre 
orchard. 

"We couldn't do that again," Michener said. "We can't go in the hole like that again." 

She said she used to have a loyal and stable crew that stayed in the area all year, but they 
started taking jobs where the work could last longer. 

Some stayed in agriculture but moved to large farms with diverse crops so that the work 
extends almost the entire year. 

Michener ended up hiring newly unemployed workers who were not experienced in the 
orchards and slow. 

She said she decided to keep only 2 acres for this year's season, an amount her family can pick 
by themselves. 

Now Michener is in cherry season, and she has about 10 fewer workers than normal. 

"We’re barely on the edge of what we would normally pick," she said. 

Melissa Powell: 206-464-8220 or mpowell@seattktimes.com 


Mr. Gallegly. Thank you, Mr. Fazio. 

Mr. Williams? 

TESTIMONY OF ROBERT A. WILLIAMS, DIRECTOR OF MIGRANT 
FARMWOR K ER JUSTICE PROJECT, FLORIDA LEGAL SERVICES 

Mr. Williams. Thank you, Chairman Gallegly, and Ranking 
Member Lofgren, and Members of the Subcommittee, for the oppor- 
tunity to testify today 
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Ms. Lofgren. Would you bring your mic a little bit closer? 

Mr. Williams — on the American Specialty Agriculture Act. 

We are told that a new guestworker program is needed because 
mandatory E-Verify will make it more difficult for American agri- 
culture to go on employing 1 million unauthorized farmworkers, 
and there are no Americans available to take these jobs. I am very 
skeptical that agriculture will stop using unauthorized workers 
even if the E-Verify bill becomes law. Allowing former employees 
to avoid verification on the fiction that they are returning from a 
seasonal layoff ensures that a large pool of unauthorized workers 
will be available to the agriculture industry for the foreseeable fu- 
ture. 

I do agree that the million unauthorized workers cannot be easily 
replaced with Americans. However, it is all too easy to replace hun- 
dreds of thousands of American farmworkers with guestworkers, 
and that is what I believe will be the unintended consequence of 
this legislation. 

Instead of moving us in the direction of a stable domestic work- 
force of better-paid and more productive U.S. workers, it will leave 
us more dependent than ever on foreign agricultural workers. 

Bringing in an additional 500,000 guestworkers or roughly one- 
fourth of the entire current workforce with minimal labor protec- 
tions at a wage rate considerably lower than what farmworkers are 
being paid today will dramatically lower the wages and working 
conditions for America’s poorest workers, with the probable result 
that hundreds of thousands of U.S. workers will exit agriculture. 

I want to focus my remarks on the wage issue, because at the 
end of the day, I think that is what this debate is really all about. 
The immediate effect of this bill is to transfer $150 million per year 
from the pockets of H-2A workers and maybe a few U.S. workers 
to the current H-2A employers. Many of these workers earn less 
than $10,000 per year, so they are going to miss the money. But 
if fully implemented, this bill could cost farmworkers in the United 
States $1 billion a year in lower wages. 

Two weeks ago, the Department of Agriculture released its farm 
labor report for July, a report which is based on a survey of 12,000 
ag employers that shows that in July field and livestock workers 
in the United States were paid an average of $10.25 per hour. That 
is certainly less than what non-ag workers make, but it is not the 
minimum wage, either. That is the real market wage. It is not an 
artificial wage. It is what growers actually report paying their 
workers. 

We need to protect that wage. But if you bring in a half-million 
workers at a substantially lower wage, you will create a powerful 
economic incentive to replace U.S. workers with guestworkers, and 
that is exactly what this legislation does. 

It allows an employer with guestworkers to offer a wage which 
is the median of the lowest one-third of the wage distribution. This 
is the so-called level one wage. In practice, this wage is generally 
in the 15th to 20th percentile range. In other words, 80 percent to 
85 percent of the workers surveyed are paid more than this wage 
level. By definition, it is a substandard wage. 

And perhaps a real-life example will make it clear, how large the 
incentive is to prefer a guestworker over U.S. workers. Currently, 
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according to DOL’s online wage library, livestock workers in Ven- 
tura County, California, are being paid $12 per hour. For a year- 
round employee, this amounts to about $25,000 per year. But the 
level one wage is only $8.93 per hour. 

My guess is that an employer advertising for American workers 
will get very few takers at a wage rate that is $3 less than the 
going rate. But under Chairman Smith’s bill, he can get an H-2C 
worker. 

The saving in employing a guestworker over a U.S. worker is 
more than $6,000 per year. But that is not the only saving. The 
employer does not have to pay FICA and FUTA taxes on the H- 
2C worker. This results in an additional savings of $2,500. When 
the cost differential between a U.S. worker and a guestworker is 
nearly $9,000 a year, we have set the stage for a massive displace- 
ment of U.S. workers. 

For months, we have heard that E-Verify is a jobs bill for Amer- 
ican workers. But for the poorest workers in America, it turns out 
to be just another jobs giveaway. 

Thank you. 

[The prepared statement of Mr. Williams follows:] 
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WRITTEN TESTIMONY OF ROBERT A. WILLIAMS 

UNITED STATES HOUSE OF REPRESENTATIVES 
COMMITTEE ON THE JUDICIARY 
SUBCOMMITTEE ON IMMIGRATION POLICY AND ENFORCEMENT 

September 8, 2011 

Chairman Gallegly, Ranking Member Lofgren and members of the Subcommittee, thank 
you for the opportunity to testily at today’s hearing on Chairman Smith’s proposed new guest 
worker program for the agricultural sector, the American Specialty Agriculture Act. 

I am here today as the Director of Florida Legal Services’ Migrant Farmworker Justice 
Project. I have been involved in this issue for over three decades during which time I have 
represented U.S. citizen farmworkers, H-2A guest workers, and farmworkers without employment 
authorization. I also, for many years, have represented the United Farm Workers union with 
respect to the AgJOBS legislation. 

We are told that a new guest worker program is needed because without it, American 
agriculture will be in jeopardy if agricultural employers are required to participate in the E-Verify 
program. I agree that it is not possible to replace the million unauthorized workers who currently 
work in agriculture with legal US workers; however, 1 believe a new guest worker program will 
not solve the problem of agriculture’s chronic labor market instability and will, in fact, only make 
matters worse. 

The Facts : 

- The United States agricultural industry is dependent on immigrant labor - more than two-thirds 
of all crop workers in the United States were bom outside the United States. 1 

- About three-fourths of the foreign-bom farmworkers have been in the United States more than 
four years. 2 

- At least 50% of the agricultural workers in the United States are not legally present in the 


'Carroll, D., Georges, A., and R. Saltz. Changing Characteristics of U.S. Farm Workers: 
21 Years of Findings from the National Agricultural Workers Survey, paper presented at the 
Immigration Reform and Agriculture Conference, University of California D.C. Campus, May 
12, 2011. Available at http://migration.ucdavis.edu/cf/files/2011-may/carroll-changing- 
characteristic.pdf. 

fd. 


1 
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United States and do not have work authorization. 3 Other estimates suggest the percentage of 
unauthorized workers might be as high as 70%. 

- There are at least 1.8 million agricultural workers in the United States. 4 

- If two-thirds of the estimated 1 .4 million workers employed on crop farms sometime during the 
year are unauthorized and a third of the estimated 429,000 livestock workers are unauthorized, 
American agriculture employs about 1.1 million unauthorized workers. 5 

— The unauthorized agricultural workers have at least 500,000 children under the age of 1 8; over 
70% of these children are U.S. citizens. 6 

— Farmworker unemployment rates are double those of all wage and salary workers. 7 

— Hired farmworkers earn less than other workers. Median weekly earnings of full-time 
fannworkers are 59 % of those for all wage and salary workers. Poverty among fannworkers is 
more than double that of all wage and salary employees.® 

- Housing conditions of fannworkers have historically been substandard because of crowding, 
poor sanitation, poor housing quality, proximity to pesticides, and lax inspection and enforcement 
of housing regulations. 5 


fd. 

4 Martin, P. Conference Report, Immigration Reform: Implications for Farmers, Farm 
Workers, and Communities , University of California D.C. Campus, May 12-13, 2011. Available 
at http://migration.ucdavis.edu/cf/files/201 1 -may/conference-report.pdf. Other estimates range 
from 2.0 to 2.5 million individuals working as hired farmworkers over the course of the year. See 
Kandel, W. Profile of Hired Farmworkers, A 2008 Update , United States Department of 
Agriculture, Economic Research Report, No. 60, July, 2008. Available at 
http://www.ers.usda.aov/Publications/ERR60/. 

5 Martin P., supra at p. 7. 

6 Based on the National Agricultural Worker Survey data for fiscal years 2007-2009, there 
were an estimated 399,244 children less than 1 8 years of age of unauthorized crop worker 
parents; 73% of these children were U.S. citizens. These estimates are only for crop workers; 
they do not include livestock workers. 

7 Kandel, supra at p. 17. 

s Kandel, supra. Report Summary. 

9 Id. 


2 
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— Agricultural work is among the most hazardous occupations in the United States, and 
farmworker health remains a considerable occupational concern. Farmworkers face exposure to 
pesticides, risk of heat exhaustion and heat stroke, inadequate sanitary facilities, and obstacles to 
obtaining health care due to high costs and language barriers. 10 

None of these facts are seriously disputed. 

Framing the Issue 

The underlying problem is that the U.S. has an unstable agricultural labor market that 
requires constant replenishment with new workers from abroad. The reasons for this chronic labor 
market instability were accurately described in a 1994 study by the United States Department of 
Labor: 


“The constant outflow of workers is a consequence of the difficulties of making a living 
from U.S. farm work. Most migrant farmworkers live a marginal existence, even after they 
stop migrating and settle in one location. The majority of migrants and former migrants 
live in poverty, endure poor working conditions, and receive no government assistance. 
Thus, only those migrants with few alternatives stay in farm work. This leads to a 
maturing labor force composed mostly of workers with low levels of education and 
lacking English skills, whose improvements in working standards are continually 
undermined by new workers willing to work for less. 

The poor living and working conditions of migrant and formerly migrant farmworkers are 
the result of labor practices that shift production costs to workers. In particular, the farm 
labor system relies heavily on temporary jobs, often uses the highly competitive 
subcontracting market for labor management, and frequently recruits workers in a way that 
results in a chronic oversupply of labor. Each of these practices reduces employee costs at 
the expense of worker earnings. As a result, migrant workers, their families and 
communities, rather than producers, tax-payers and consumers bear the high costs of 
agriculture’s endemic labor market instability. 

The high outflow of farmworkers to non-farm work in the United States and the constant 
replenishment from abroad means the agricultural labor market serves as an entry point 
for low-wage, low-skilled immigrants for the entire U.S. economy . To slow this influx of 
new entrants and stabilize the farm labor market requires diverting the costs of instability 
from the migrants back to the employers, taxpayers, and consumers who benefit from their 


'°Id. 
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labor.” (Emphasis added) 11 

This analysis is not new. Twenty years ago, the last blue-ribbon commission established by 
Congress to study the question reached the same conclusion. We find ourselves in the current 
situation because, unfortunately, the recommendations of that commission were never 
implemented. 

The Commission on Agricultural Workers 

In 1986 when Congress passed the Immigration Reform and Control Act (“IRCA”) it 
authorized a Commission on Agricultural Workers to study the effects of the Act on the 
agricultural industry and make recommendations tor the future. The Commission could not be 
accused of being a bunch of liberals or labor activists; eight out of the eleven Commissioners were 
appointed by Ronald Reagan or Strom Thurmond. Only two of the Commissioners, Dolores 
Huerta and Cardinal Mahoney, could be described as representing the interests of the 
farmworkers. Its recommendations, therefore, should be taken seriously by Republicans as well as 
Democrats. 

The Commission noted that while IRCA was successful in legalizing large numbers of 
agricultural workers, “ineffective enforcement of employer sanctions and inadequate border 
controls have curbed neither illegal immigration nor the employment of unauthorized workers in 
agriculture.” What agriculture needed most was a more stable labor market - “ the goal of 
controlling illegal immigration would be best served by the development of a more structured and 
stable domestic agricultural labor market with increasingly productive workers: 

“Such a system would be characterized by more effective recruiting and job matching, 
reduced worker turnover and higher retention rates, a more dependable labor supply, 
institutionalized opportunities for training and advancement, and a better balance between 
labor supply and demand. Such a system would further address the needs of seasonal 
farmworkers through higher earnings, and the needs of agricultural employers through 
increased productivity and decreased uncertainty over labor supply. Market mechanisms 
would provide the incentives that would ultimately lead to and maintain this 
stabilization.” 12 

“A stable and reliable workforce is critical to the long-term health of the industry and would thus 


11 Migrant Farmworkers: Pursuing Security in an Unstable Labor Market, Research 
Report No. 5, U.S. Department of Labor Office of Program Economics, May 1994. 

12 Report of the Commission on Agricultural Workers, Executive Summary, p. xxiv, 
Washington D.C. November, 1992. 


4 
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provide clear benefits to both workers and employers .” 13 

However, none of the Commission’s specific recommendations to stabilize the labor force, 
improve productivity, and increase earnings for farmworkers through longer periods of 
employment were ever implemented: 

Recommendation: “Illegal immigration must be curtailed.” Not done 

- Recommendation: “The Department of Labor’s U.S. Employment Service should develop a 
new and/or alternative system for recruiting qualified farm labor to meet agriculture’s constantly 
changing labor needs.” Not done 

- Recommendation: “The U.S. Department of Agriculture’s Extension Service, the U.S. 
Department of Labor’s Employment Service, and state agencies and universities should undertake 
a major effort to educate growers, packing house operators, farm labor contractors, workers, and 
worker organizations in the need for and benefits of improving labor management practices in 
agriculture.” Not done 

- Recommendation: “Agricultural employees should be provided with federal/state 
unemployment insurance coverage that provides them with protection against unemployment 
comparable to that of other workers in the United States.” Not done 

- Recommendation: “Congress should encourage all states to provide Workers’ Compensation 
Insurance coverage comparable to that of other workers in the United States.” Not done 

- Recommendation: “Farmworkers should be afforded the right to organize and bargain 
collectively, with appropriate protections provided to all parties.” Not done 

- Recommendation: “The enforcement of protective statutes for farmworkers should be made 
more effective..All laws relating to farm labor should be uniformly enforced by the agencies 
concerned so that employers not in compliance do not gain an unfair competitive advantage over 
those employers in full compliance with the various laws and regulations.” Not done 

The Commission concluded that “to the extent that job opportunities are secured by legal 
workers in a more stable labor market, the pull factor for illegal immigration is reduced .” 14 That is 
just as true now as it was twenty years ago. We need a stable, legal workforce for agriculture. 
Enacting mandatory E-Verify with or without an expanded guest worker program will not address 
the underlying problem. In fact, the proposals under consideration are likely to have just the 
opposite effect - they will greatly disrupt and destabilize the fann labor market: 


u Id. 

,4 ld. p. xxxi. 
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The Phase-in and Deferral Approach 

The E-Verify program contained in H.R. 2164 would exempt agriculture (as defined for 
purposes of the H-2A program) from the E-Verify requirements for three years while E-Verify is 
gradually phased in for the non-agricultural workers. This will result in a tidal wave of new 
entrants into the agricultural workplace as unauthorized workers find it impossible to work in the 
non-agricultural sector and turn to agriculture as the employer of last resort. In the interim, fann 
labor contractors can continue to recruit new entrants from Mexico with impunity. 

Even when the three-year deferral period ends, seasonal agricultural employers can 
continue to hire former workers without verifying their employment authorization. 15 There will be 
a huge pool of unauthorized workers who can be hired in perpetuity without going through E- 
Verify. Because of very high turnover in most seasonal agricultural work, it is not uncommon for 
an employer who at peak employs 500 to 1000 workers to employ 3,000 to 6,000 individuals 
during the course of the year. All of these workers could be rehired by that employer in the future 
without verification. 

The other obvious way that the E-Verify requirement will be evaded is through the use of 
fann labor contractors. “Labor intensive agricultural finns, faced with potentially large fines for 
violations of immigration and labor law, increasingly modify the organization of their firms by 
shifting management of routine seasonal labor jobs to independent farm labor contractors.” 16 That 
is exactly what happened following enactment of IRCA’s limited employer sanction and 
enactment of H.R. 2164 will in all likelihood lead growers to turn all of the hiring function over to 
the contractors by the time the three- year deferral for agriculture ends. This is not good news for 
U.S. farmworkers since farm labor contractors generally provide lower wages and working 
conditions to their employees. 

It seems very unlikely that enactment of H.R. 2164 will result in a legal agricultural 
workforce in the United States. 

The Guest Worker Solution 

Employer interests have used the fears generated by the threat of E-Verify to push for a 
new guest worker progam for agriculture with minimal labor protections. Obviously such 
programs will not improve the wages and working conditions of U.S. workers. While the 


l5 Section 2(b)(1)(D) of H.R. 2164 provides that “an individual shall not be considered a 
new hire subject to verification under this paragraph if the individual is engaged in seasonal 
agricultural employment and is returning to work for an employer that previously employed the 
individual.” 

“Polopolus, L. and R.D. Emerson, Entrepreneurship, Sanctions and Labor Contracting , 
Southern Journal of Economics, July, 1991. 
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proponents of these plans often give the impression that we would simply be substituting a legal 
guest worker for an illegal current worker, that is not what would happen in practice. First, as 
discussed above, there is nothing that will guarantee that the current unauthorized will 
simultaneously exit the country as the new guest workers enter. Given the fact that so many 
unauthorized farmworkers have U.S. -citizen children, it is highly unlikely that they will leave 
because of E-verify; they will go underground, working for unscrupulous labor contractors off the 
books. Growers have no problems employing both unauthorized workers and guest workers. 17 
They often set up separate corporations to do just that and can always use contractors to insulate 
themselves from liability. It is far more likely that the workers who will be replaced by guest 
workers are the very U.S.workers the immigration restrictionists say they are so worried about. 
The current H-2A program already contains significant economic incentives to discriminate 
against U.S. workers. Employers of H-2A workers do not have to pay F1CA or FUTA taxes on 
their H-2 A workers wages resulting in cost savings of about 1 0% over an American worker. H-2 A 
workers are excluded from the protections of the Migrant and Seasonal Agricultural Worker 
Protection which provides U.S. workers with a way to enforce their working arrangements with 
their employer. And H-2A employers are largely beyond the reach of U.S. civil rights laws; they 
can and do discriminate based on age, sex, disability, and race in their recruitment of foreign 
workers. Finally, guest workers are more attractive to employers than U.S. workers because they 
are not free to quit and look for a better job. 

A new report to be released this week by the Farmworker Justice Fund finds that 
violations of the rights of U.S. workers and guest workers by H-2A employers under the current 
program are rampant and systemic. 18 The H-2 A program certainly is need of reform, but it needs 
worker protections to be strengthened, not weakened. 

The American Specialty Agriculture Act proposed by Chairman Smith will take a bad 
situation and make it much worse. The centerpiece of the bill is a wage methodology which will 
significantly lower wages for farmworkers in the United States. Up to 500,000 workers or one 
quarter of the entire farm labor workforce would be admitted to the U.S. for short-term 
employment at wages below those currently paid U.S. workers. 

For the first time, the wage standard under an agricultural guest worker program no longer 


l7 See e.g. Martin, P. and M. Teitelbaum, The Mirage of Mexican Guest Workers, Foreign 
Affairs, Nov./Dec. 2001: “During the so-called bracero (“strong-armed one”) program from 
1 942- 1964, the number of unauthorized Mexicans slipping across the border actually expanded 
in parallel with the number of authorized temporary workers.” 

1 b No Way to Treat a Guest: Why the H-2A Agricultural Visa program Fails U.S. and 
Foreign Workers, Farmworker Justice Fund, Inc. Washington D.C. September, 2011. 
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would include compliance with the federal minimum wage. 19 Employers would only have to offer 
the “prevailing wage or the state minimum wage. Of course many states do not have a state 
minimum wage or exclude farmworkers from coverage. 20 

Most people associate the words “prevailing wage” with the “average wage” or the wages 
generally paid workers in an area but that is not how the prevailing wage is defined in the Smith 
bill. Under his approach the prevailing wage is defined as the “first level” in a four level wage 
system. The first level is actually the median wage for the lowest third of workers in an 
occupation while the level four wage is the median for the top two thirds of the wage distribution. 
The mean wage or the average wage for workers in the occupation is actually the level three wage. 
In practice, 80 to 85% of the workers surveyed are paid more than the first level wage- it is by 
definition a substandard wage. In many areas of the country, the level one wage is a dollar or more 
less than the average wage paid crop workers. If large numbers of workers are admitted to the 
United States at this wage rate, the average wages paid agricultural workers will fall to even lower 
levels than they are today, hastening the exodus of the remaining U.S. workers from agriculture. 

In fact, the incentive to displace U.S. workers, as opposed to unauthorized workers, is 
greater precisely because U.S. workers are generally paid more than unauthorized workers. 21 Tire 
incentives to replace U.S. workers with the new H-2C workers are further enhanced when one 
considers that the employer will not have to pay FICA or FUTA taxes on the H-2C workers’ 
wages. This will make it roughly 10% cheaper to employ an H-2C worker than to employ an 
American worker, even without the considerable wage differential established by the new wage 
methodology. 


19 A summary of the American Speciality Agriculture Act posted on the website of the 
North Carolina Growers Association alludes to the fact that “when H-2A growers have to 
compete against growers employing illegal immigrants who might make the minimum wage or 
less, they are put at an unfair competitive advantage.” The American Speciality Agriculture Act 
apparently is intended to remedy this situation not by raising wages to what American workers 
receive but by lowering the wages of the guest workers to what unauthorized workers are paid 
even if it is below the federal minimum wage. 

20 Five states (AL, LA, MS, TN, SC) have no minimum wage laws; four states (GA, AR, 
MN, WY) have minimum wages lower than the federal minimum wage law; many states either 
exempt agricultural employers, e.g. Georgia, or exclude agricultural workers from coverage, e.g 
North Carolina. 

21 Authorized workers in Florida report substantially higher wage rates than 
unauthorized workers. The real hourly wage for unauthorized Florida workers in 2002 - 
2004 was $2.74 lower than for authorized workers. See Emerson, R.D., Walters, L,. Nobuyuki, 
I., Van Sickle, J.J. and F. Roka, Florida Farm Labor, Paper prepared for the Conference on 
Immigration and Agriculture, UC-DC Center, Washington DC, June 14-15, 2006. 
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A concrete example will show just how large the economic incentive to discriminate 
against U.S. workers would be under the proposed legislation. .The most recent infonnation 
available from DOL’s Online Wage Library for Foreign Labor Certification shows that livestock 
workers in Ventura County, California are paid an average of $ 12.00 per hour. For a year-round 
employee that adds up to an annual income of S24,960. Under the Smith bill, an employer seeking 
to hire a livestock worker under the H-2C program would only have to advertise the job at $8.93 
per hour. US workers would either have to accept a rate more than three dollars under the going 
rate or see the job go to a guest worker. For the employer, hiring an H-2C worker instead of an 
American will save $6,386 per year in wages. However, that is not the only savings; tire employer 
doesn’t have to pay employment taxes on the wages of the H-2C worker resulting in an additional 
saving of about $2,500 per year. The total savings to the employer is nearly $9,000 per year. 

The short-term impact of the Smith bill in reinstating the level one wage under the H-2A 
program would be to transfer approximately $ 1 50 million per year from U.S. workers and guest 
workers to the current H-2A employers. The long-term impact, should the program expand to the 
500,000 worker cap, would be to reduce the earnings of the poorest group of workers in America 
by at least a billion dollars per year. 

In addition to the lower wage standard, the Smith bill eliminates or weakens labor 
protections which have been in effect for decades: 

- Instead of providing workers with free housing that has been inspected and meets federal 
standards as the current law requires, the employer can provide a voucher unless the governor 
certifies there is not adequate housing available; workers who live on the border do not have to 
provided with any housing. 

- The guarantee of employment for three-fourths of the hours worked in the contract is reduced to 
an almost meaningless guarantee of 50% of hours offered; the guarantee is the principle protection 
against over-recruitment. 

The transportation reimbursement is no longer from the place from which the worker traveled to 
come to the employer’s job site but only from place where the worker was approved to enter the 
U.S., i.e,. a consulate which could be hundreds of miles from the worker’s home. 

- The bill also contains language which would eviscerate worker protections under the holding of 
Eleventh Circuit Court of Appeals in Arriaga v. Florida-Pacific Farms ~ 2 and thereby allow their 
employers to reduce their wages below the minimum by imposing on the worker the obligation to 
absorb visa, transportation, and other costs relating to their entry into the U.S. 

- The bill contains a number of provisions relating to legal services, access to labor camps, and 
compulsory arbitration and mediation which are transparently designed to make it as difficult as 


22 305 F.3d 1228(1 1 th Cir. 2002). 
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possible for the guest workers to enforce their contract rights against their employers. 

Protections for U.S. workers in the recruitment process have also been weakened. Instead 
of requiring the employer to petition DOL for certification of a labor shortage, the proposed H-2C 
program would only ask an employer seeking H-2C workers to include labor attestations in his 
application to the Department of Agriculture, an agency with no experience in the guest worker 
area. An unscrupulous employer can claim that no American workers are available (or at least 
none willing to work for a wage lower than the wage paid 80% of the workers in comparable 
employment) whether or not any efforts were made to recruit workers. 

The most important protection for U.S. workers — the 50% rule has been eliminated. The 
50% rule requires that the employer hire US workers who apply for the first 50% of the contract 
period. The 50% rule is virtually the only way an American worker can be hired under the existing 
program since American workers very rarely find out about the job opportunities before the work 
actually starts. 

The elimination of the 50% rule, the substitution of an attestation procedure for labor 
certification, and the transfer of program responsibilities from the Department of Labor to the 
Department of Agriculture without any authorization of appropriations for monitoring and 
enforcement all send a clear signal that guaranteeing employers access to cheap foreign labor is 
more important than protecting the wages and working conditions of U.S. workers. 

An E-Verify program which leaves the growers free to continue employing a million 
unauthorized workers (swelled by hundreds of thousands of other unauthorized workers who will 
no longer be able to find work in the non-agricultural sector) combined with a massive new guest 
worker program with essentially no labor protections will be a catastrophe for agricultural workers 
and their families. As the remaining U.S. workers aTe forced out of agriculture, the U.S. will be 
more dependent than ever on foreign workers. 

The combination of the E-Verify bill with the American Speciality Agricultural Act will 
not result in more jobs or improved working conditions for American farmworkers nor will it end 
the United States’ dependence on an immigrant fann labor force which must be continually 
replenished with new entrants. Instead, it will irreparably destroy any market mechanism that 
could provide the incentive for a more stable domestic labor market. 

A Real Solution 


Stabilize the Workforce 


No real solution to the farm labor problem can ignore the one million current, 
unauthorized farmworkers. They and their half million children are simply not going to disappear 
because of the passage of E-Verify. Mandatory E-Verify will reduce their incomes pushing them 
to the brink of subsistence. Many will be driven further into document fraud and exploitive 
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employment situations. Some may self-deport as the restrictionists hope but one wonders, given 
the opportunities available in Mexico, how bad would conditions have to be before this would 
happen. Inflicting hardship and deprivation on hundreds of thousands of innocent children, most 
of whom are U.S. citizens, does not seem consistent with the values of most Americans. 

The immigration restrictionists believe that E-Verify will enhance employment 
opportunities for U.S. workers and that a tight labor market would result in higher wages and 
better working conditions. Without a phase-in period, E-Verify might lead to economic 
dislocations in agriculture which will actually cost the jobs of U.S. workers, as the result of 
employers shifting production to Mexico and other countries. However, even in the long-term, 
U.S. workers would only benefit if the current unauthorized workers leave and are not replaced by 
other new entrants. E-Verify combined with the American Speciality Agriculture Act will result 
in just the opposite — more workers entering the farm labor market, both unauthorized workers 
from the non- agricultural sector who will gravitate to agriculture as one area where they still can 
find employment and the new H-2C guest workers with minimal labor protections. U.S. 
farmworkers are the losers in this scenario. 

A final consideration is the very significant cost of driving out the current workforce and 
replacing it with new foreign workers. The human costs already alluded to will be very high. 

Some will come back to the taxpayers. No matter what is the fate of their parents, the hundreds of 
thousands of U.S. citizen children are and will be part of American society. Whether they grow up 
to be productive members of our society or a burden on the taxpayer depends in part on how we as 
a society treat them (and their parents) during their formative years. We can treat them with 
compassion or we can insist on harshly punitive measures which will have repercussions decades 
from now. 

There is also an enormous loss of human capital involved in replacing the current 
workforce with a new inexperienced workforce. Recruiting and training one million replacement 
workers is costly. New workers, as a number of H-2A employers have found, are not as likely to 
be as productive as experienced farmworkers. 

There is only one realistic way around all of these problems. The solution that will 
stabilize the agricultural labor market with the least societal cost is to allow the current 
unauthorized workers to pay a fine to adjust their status and provide them with a path to 
permanent resident status conditioned on their continuing to work in agriculture from three to five 
years. During this period, E-verify would be fully implemented, beginning with farm labor 
contractors six months after enactment, cutting off the flow of new unauthorized entrants. There 
would be an unprecedented enforcement of labor standards in agriculture which would both be a 
deterrent to further employment of illegal workers and an inducement for U.S. workers (including 
the newly legalized workers) to remain in the agricultural sector. The H-2A program would be 
refomied by removing the incentives which make it cheaper to employ H-2A workers than U.S. 
workers; there should be no need for the expansion of this program in the immediate future. 


11 



97 


Unauthorized farmworkers would be eligible for legalization under a “blue card” program 
similar to tire one proposed in the AgJOBS legislation if they worked at least 863 hours or 1 50 
days or earned S7,500 over a two year period. NAWS data suggest that 80% of the crop workers 
were employed more than 74 days during the year. Using the 2/3 crop and 1/3 livestock 
unauthorized shares, and assuming that 80% of the 923,000 unauthorized crop workers qualified 
and all of the 142,000 unauthorized livestock workers qualified yields 880,000 eligible 
unauthorized farmworkers. 

This legal workforce will be sufficient to meet the needs of American agriculture for at 
least a decade. Over twenty years after IRCA, the farmworkers who were legalized under the 
Seasonal Agricultural Worker (“SAW”) program still comprise 15% of the crop workers in the 
United States. The SAW program was a success - the failure came from not taking the steps 
recommended by the Commission which would have allowed a transition to more structured and 
stable labor market. 

Close the Door to New Entrants 


A comprehensive approach requires that at the same time the blue card program is 
implemented, effective steps need to be taken to bar further illegal entry. The single most cost 
effective measure that the government can take to prevent illegal immigration is to require all 
farm labor contractors who hire workers to participate in the E-Verify program immediately. 

There is no reason to give the worst violators of our immigration laws an additional three years of 
immunity 

Farm labor contractors (FLCs) are the intermediaries who, for a fee, recruit, transport, and 
supervise farmwworkers. Since IRCA was enacted in 1986, the share of all seasonal job matches 
made by FLCs has increased. Today it exceeds 50 % in many harvest labor markets. Worker, 
fanner, and agency testimony as well as research suggest that FLCs are practically a proxy for the 
employment of undocumented workers and egregious or subtle violations of labor laws. 

IRCA’s employer sanctions increased the potential cost of hiring illegal alien workers so 
growers rationally tried to shift those risks to FLCs, since under IRCA they can be employers in 
their own right. Given the highly competitive farm labor contracting market with very low entry 
costs, employers could shift any IRCA-related documentation and sanctions costs to FLCs at no 
additional cost, since a new influx of workers and competition between FLCs kept the 
commissions or overheads paid to FLCs low even as the minimum wage rose and payroll taxes 
increased. 

Professor Philip Martin at the University of California at Davis, one of the members of the 
Commission on Agricultural Workers noted in the Commission’s Report that “the expansion of 
FLC activities in the wake of IRCA has helped to lower wages and incomes in rural America. 
FLCs are perhaps the most important dynamic actors in bringing the new-new immigrants to the 
United States. As they play the role of 19 th Century ship captains in recruiting, transporting, and 
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employing new arrivals, their activities promise to bring into rural communities some of the 
neediest immigrants - relative to the average American - that have ever arrived in the United 
States.” 


If we are serious about stopping the use of unauthorized workers in agriculture shouldn’t 
we start with the source of the problem - the farm labor contractors, many of whom have direct 
contact with the coyotes and other human traffickers who bring people across the border? 

Farm labor contractors are regulated by the United States Department of Labor under the 
Migrant and Seasonal Agricultural Worker Protection Act (29 U.S.C. 1801 et seq.). About 12,000 
contractors register each year with the Department, However, many farm labor contractors are not 
the actual employer, but recruit, transport or supervise for someone else, either another contractor 
or grower. The number of farm labor contractors who would be required to participate in E-Verify 
because they hire workers in their own right is probably less than 8,000. 

A sustained, targeted approach directed at a relatively small number of employers who are 
known to be directly involved in the trafficking networks is more likely to yield real results than 
casting a wide net which would require over a hundred thousand agricultural employers, many of 
which only hire one or two workers a year to participate in the E-Verify system. 

The Migrant and Seasonal Agricultural Worker Protection Act should also be amended to 
make it a violation for a farm labor contractor to hire an authorized worker. Thus, DOL as well as 
DHS could enforce compliance with the E-Verify requirement. Moreover, U.S. workers who were 
the victims of discrimination in favor of unauthorized workers could also go to court under the 
Act to enforce this requirement. 

Remove the Incentives in the H-2A Program to Discriminate Against U.S. Workers 

If a blue card program were enacted, there should be no need for a new guest worker 
program. Agricultural employers will have, in addition to hundreds of thousands of U.S. citizen 
and permanent resident farmworkers, a labor pool of approximately 900,000+ blue card workers 
who will he eager to meet the requirements for permanent residency by working as many days in 
agriculture as possible. Employers should be required to hire these workers first before turning to 
the H-2A program to bring in new workers. However, the existing H-2A program contains 
incentives to prefer H-2A workers over U.S. workers. Current indications suggest that farm 
employers might invest in housing and the recruitment of H-2A workers rather than raise wages 
and benefits to retain newly legalized farm workers. 

Two simple reforms are necessary to remove two of the most significant incentives in the 
current program for preferring to hire H-2A workers over U.S. workers. First, at present, wages 
paid H-2A workers are not considered taxable wages for purposes of the F1CA and FUTA 
employment taxes. This results in H-2A workers being about 10% cheaper than US workers. 
Companies which supply growers with H-2A workers openly advertise this tax saving as one of 
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the main reasons to get into the H-2A program. The other H-visa programs, e.g., H-2B, H-l-B, 
etc., do not contain this tax break for employers. Eliminating the exception for foreign agricultural 
workers will put U.S. workers and H-2A workers on a level playing field. The Advisory Council 
on Unemployment Compensation recommended that the wages of H-2A be subject to FUTA 
taxes in 1994 23 

The other reform is to provide H-2A workers with the same legal protections as U.S. 
workers by eliminating the exclusion from coverage under the Migrant and Seasonal Agricultural 
Worker Protection Act. U.S. workers have a cause of action in federal court to enforce the terms 
of their working arrangements with their employers. Not surprisingly, growers would rather hire 
workers who don’t have this right. Not only does the exclusion lead to discrimination against U.S. 
workers, it is also a clear violation of the NAFTA Labor Side Accords in which the United States 
promised to provide its guest workers with the same labor rights as it provides its nationals. 24 

Effectively Enforce Labor Standards in Aril culture 

The Commission on Agricultural Workers found that “a sustained commitment to enforce 
protective legislation for farmworkers is also essential” to stabilize the farm labor market. One 
reason American workers shun agricultural jobs is the practically ubiquitous violations of labor 
laws throughout the agricultural sector, The blue-ribbon, national, non-partisan Commission on 
Immigration Reform, also called in 1 994 for "enhanced enforcement efforts targeted at farm labor 
and other contractors who hire unauthorized workers on behalf of agricultural growers and other 
businesses." It seems obvious that we should only expect a legal workforce in agricultural when 
legal working conditions are the norm and not the exception. Uniform and effective enforcement 
of labor standards takes away a major incentive to backslide into once again employing 
unauthorized workers. 

As part of a blue card program, the fines paid by the blue card workers could go to a trust 
fund to be divided equally between the Department of Labor and the Department of Agriculture. 
The trust fund would provide around $50 million per year for five years for additional labor 
standards enforcement in agriculture including outreach to farmworkers to inform them of their 
rights in the workplace. 


23 The Commission found that “[ujnder the current exemption, alien agricultural workers 
are less costly to hire than domestic workers, on whom FUTA taxes must be paid. This cost 
differential may create an incentive for the substitution of foreign workers for U.S. workers, 
which argues in favor of repeal of the exemption.” Report and Recommendations to the President 
and Congress, pp. 13-14, February 1994, Washington, D.C. 

24 The North American Agreement of Labor Cooperation (“NAALC”) obligates each 
nation to provide migrant workers with the same labor law rights as other workers in the country. 
The Smith bill would also deny the new H-2C workers the same labor rights as U.S. workers by 
continuing the exclusion from coverage under the Act. 
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Promote Better Labor-Management Practices in Agriculture 

We need a stable labor market in which labor standards are observed; we also need an 
efficient labor market which fully utilizes the services of the available workforce. The most 
effective strategy to meet future labor demands post-legalization is to concentrate on the retention 
and effective utilization of the existing labor pool. 

Many labor-intensive farm operations continue to be characterized by organizational 
inefficiency. Worker dissatisfaction and turnover increase employer costs and reduce farmworker 
earnings. Mutual employer-worker benefits are possible through the adoption of modem labor 
management techniques. 

Farmworkers experience extensive underemployment even during the peak harvest season 
in addition to chronic seasonal unemployment. A key issue in stabilizing the post-legalization 
workforce is to use the existing farm workforce more efficiently since underemployment 
decreases current farmworkers’ attachment to the farm labor force and increases the need for more 
workers. There are effective strategies which would allow agricultural employers to improve the 
balance of of farm labor and supply. These include the production of complementary crops to “fill 
in” work during labor demand troughs for labor in major crops; reorganizing farm labor tasks such 
as pruning and thinning to provide steady work for a smaller crew over a longer period of time; 
regular over-winter contracts with migrant workers and development of firm pre-season contracts 
with workers; and creation of multi-employer pools to facilitate workers’ movement from one 
crop to another. 

The trust fund monies received by the Department of Agriculture would be used to fund 
research and demonstration projects on these labor practices and promote and disseminate the 
results through the extension service system. An advisory committee with both farmworker and 
employer representation would be established to advise the Secretary on the use of the funds and 
identify the most promising measures for meeting future labor demand. 

The Long-Term Future of Agricultural Labor in the United States 

Agricultural employers in general support legalizing the current workforce, but they argue 
that we need to provide for a future flow of new workers because it is inevitable that the blue card 
workers will eventually leave agriculture for the non-agricultural sector. They also strenuously 
argue that any future program must be uncapped, i.e., it must allow an unlimited number of new 
entrants. This argument is circular. As long as there is no significant improvement in farm worker 
wages and working conditions, U.S. workers will not be interested in working in agriculture and 
retention of existing workers will be a problem. New entrants from abroad will continue to be 
necessary. As long as the goal of the policy is the maintenance of the status quo, we will be 
dependent on immigrant farmworkers. Admitting as many new entrants as is necessary to 
maintain the status quo guarantees it. 
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We do not have to accept the status quo. We can have a stable farm labor market which 
serves the interests of both employers and workers. But this labor market cannot be created by 
simply passing E-verity and replacing an exploitive system of illegal migration with an exploitive 
guest worker program. Unless we change the policies which lead employers to favor temporary 
foreign workers over U.S. workers, “employers will leam to exploit the rules of any guest worker 
program just as they have exploited the supply of unauthorized migrants and they will cease to 
look for alternatives involving domestic recruitment or investment in more efficient production.’’ 23 

We can also have a “free” labor market in agriculture where workers are free to choose 
their employers and free to quit and look for a better job, in or out of agriculture. This would 
almost be an untried experiment - during the long history of agricultural labor from colonial times 
to the present, it is difficult to identify a period in which all agricultural workers in the United 
States had this freedom. The Smith guest worker program with its government-dictated below- 
market wage and captive employees would be the antithesis of a free labor market. The blue card 
workers by contrast would be free to choose their employer and could work outside of agriculture 
as long as they completed the prospective work requirements. Inevitably, some of the blue card 
workers will leave agriculture for better paying opportunities in the non-agricultural sector; 
however, the exodus of the blue card workers from agriculture will not happen overnight. To the 
extent that labor laws are effectively enforced in agriculture and modem labor management 
practices are adopted, it may be further slowed. Adoption of other legislative reforms providing 
unemployment benefits, workers compensation, and collective bargaining rights for farmworkers 
equivalent to those provided in the non-agricultural sector will further level the playing field. It is 
not a bad thing if the blue card workers eventually move on to better paying jobs where they 
presumably are more productive. A tightening labor market will lead to improvements in wages 
and working conditions for the farmworkers who remain. 

Some growers view legalization as a necessary transition to a permanent guest worker 
program. However, legalization can also be a transition to a free agricultural labor market which is 
not dependent on a constant influx of new workers from abroad. Such a labor market would lead 
to real improvements in wages and working conditions as agricultural employers would finally 
have to compete in the marketplace for workers. Inevitably, allowing agricultural wages to rise 
will lead growers to consider the use of labor-saving technologies. But that is also a gradual 
process. Those who think that mechanically harvesting machines are a panacea do not seem to 
understand that even if feasible, the wide-scale adoption of such new technologies requires very 
large capital outlays and may not be worth the risk. Mechanization is not a short-run solution; 
however, if Congress gives a clear signal that neither illegal migration nor expanded guest worker 
programs will be available in the future to meet agriculture’s labor needs, employers will begin to 
make the necessary long-run investments in labor saving technology. 

The Commission on Agricultural Workers concluded its Report with the following words: 


b Martin, P. and M.Titelbaum, supra at p. 130. 
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“The response of the United States to competition from countries that pay even lower 
wages should be the development of a more structured and stable domestic agricultural 
labor market with increasingly productive workers. Industries must modernize to remain 
successful in the increasingly competitive international market place. Agriculture is no 
exception.” 

The American Speciality Agriculture Act would be a tragic step backward, not progress toward a 
stable domestic agricultural labor market. 
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Mr. Gallegly. Thank you very much, Mr. Williams. 

Quickly, if I might go back to Mr. Fazio, just as a point of inter- 
est, you mentioned an employer that recently was contacted by 
ICE. And I don’t remember exactly what the numbers were, but he 
was told that he had to get rid of 50 or 60 employees out of how 
many? 

Mr. Fazio. Yes, he had 62 full-time workers, and his ICE Notice 
of Suspect Documents had 34 names on it. Some of those workers 
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may appeal, one or two, but it is over 50 percent, and this is full- 
time. 

Mr. Gallegly. Okay, just as a point interest, this is a Federal 
enforcement agency that came out and said that you are going to 
have to let these folks go, because they are illegally in the country? 

Mr. Fazio. What they said was that the documents that they pre- 
sented when they were hired in the attestation that the workers 
gave was incorrect, and the documents were, in their opinion, 
fraudulent documents. And so unless they could provide a different 
document, that the employer had to let them go. That is correct. 

Mr. Gallegly. Does that mean letting them go down the street 
and go to work somewhere else? 

Mr. Fazio. That is exactly what happens. Yes. 

Mr. Gallegly. And did that mean that you were going to be 
fined for having these folks? Or is it just like our job is to stick our 
head in the sand, and when we have something laid in front of us 
that is blatantly against the law, we have to do something about 
it, and that is to shift it from point A to point B without any real 
enforcement; is that a fair assessment? 

Mr. Fazio. What will happen is if the farmer made some paper- 
work violations in their 1-9, if they didn’t cross the t’s or dot the 
i’s correctly, they will receive a fine for incorrectly filling out the 
1-9. But in the case of the employees, the employees are going to 
go down the street. 

As a matter fact, they will go to other shellfish farms 

Mr. Gallegly. But this enforcement agency, when they have are 
convinced that these people have no legal right to be in the United 
States, instead of dealing with them, they tell the employer to get 
them out of here, until it comes up again. That is a rhetorical ques- 
tion. 

Mr. Williams, isn’t it true that the general rule for temporary 
worker programs is that guestworkers are paid prevailing wage for 
their occupation, just like the H-2C program? 

Mr. Williams. Yes, the prevailing wage, historically, in our 
guestworker programs has been an average wage. That was the 
concept of the prevailing wage all along. And it makes sense, be- 
cause if you want to protect the wages of U.S. workers, obviously, 
admitting a bunch of people at a wage under the average is going 
to pull down the average and depress the wage. So the wage is an 
average wage. 

And the current wage, the dreaded adverse effect wage rate, is 
simply an average wage paid field and livestock workers. And it is 
a much more accurate wage level than the one that they want to 
use, because it is based on a very sound survey by the Department 
of Agriculture that is methodologically sound. 

And the accuracy rate, the national figure that I just quoted, the 
sampling error there is only .7 percent. It is a very accurate sta- 
tistic. It is not an artificial statistic or a made-up number. It is 
what workers are being paid on average. 

Mr. Gallegly. Which is obviously, at least minimally, and in all 
cases, more than what minimum wage would be? 

Mr. Williams. Yes, and I think it is also really important to note 
about those statistics, they include the wages of hundreds of thou- 
sands of unauthorized workers. If somehow we could pull out the 
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wages of unauthorized workers who are being paid on the bottom 
of the wage scale, you would see that the wages paid American 
farmworkers are considerably higher than the wages that we are 
asking to pay — growers are asking to pay now under the 

Mr. Gallegly. I think that that is one of the objectives of having 
a guestworker program, that you would have people legally here. 
And I don’t mean to be combative, but it appears to me that you 
are arguing against your case. 

Mr. Williams. No, I am arguing for protecting the wages of the 
600,000 to 800,000 American farmworkers. 

Mr. Gallegly. You appear to believe that the guestworker pro- 
gram represents indentured servitude. Is that correct? 

Mr. Williams. The guestworker program is not indentured ser- 
vitude quite. But on the other hand, it is also not free labor. It is 
a situation where you can only work for one employer. You don’t 
have the freedom to walk across the street and work for someone 
else who pays you better or treats you better. And so in that sense, 
it is a captive program. It is not a free labor market. 

Mr. Gallegly. One final question before my red light comes on, 
you have been on record as a supporter of AgJOBS Amnesty; is 
that not correct? 

Mr. Williams. That is certainly accurate. 

Mr. Gallegly. Doesn’t AgJOBS also include a guestworker pro- 
gram? 

Mr. Williams. It does. And AgJOBS is a compromise. 

Mr. Gallegly. And isn’t that basically what we are dealing with 
here? You oppose it if it comes under AgJOBS, but you oppose it 
if it comes under this category? 

Mr. Williams. No, because AgJOBS, the H2 program, the reform 
contained in AgJOBS, is providing some significant protections for 
workers that aren’t in the current H-2A program and certainly 
aren’t in this bill. 

This bill goes the other way. Rather than strengthening the H- 
2A program’s protections for workers, this bill greatly lowers them. 

Mr. Gallegly. Well, I think we disagree on that a little bit, be- 
cause one of the benefits of this program is that it takes folks out 
of the shadows, gives them legal authority, and protects them open- 
ly by all the labor laws in the country. And I would certainly think 
that is better than the status quo. 

Mr. Williams. Well, this doesn’t take anybody out of the shad- 
ows. The current million people who are unauthorized are ineligible 
for this new H-2C program. They remain in the shadows. They are 
not going anywhere. They are staying here. They are going to be 
in the shadows. That is one of the biggest problems. 

Any attempted solution to the problem that neglects the million 
workers that are here, and their 500,000 children, is not a solution. 

Mr. Gallegly. I would love to have a little more time on this, 
but out of respect for my colleagues, I would yield to the gentlelady 
from California, the Ranking Member of the Subcommittee, Ms. 
Lofgren. 

Ms. Lofgren. Thank you, Mr. Chairman. 

I would just note, Mr. Fazio, your comment about the 34 farm- 
workers who are going to be fired, under this bill they would also 
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be fired, because they would not be eligible to get the temporary 
visa. 

Just as an aside, Mr. Williams, I think it is important to under- 
stand how this bill undercuts wages, because of the tier one issue. 
We took a look at some of the data. And just for example in North 
Carolina, the adverse wage rate is $9.30 an hour. Taking Sampson 
County, the Bureau of Labor Statistics average wage for crop work- 
ers was $9.59 an hour. But level one wage for that same country 
was $7.61 an hour. And the way, as I understand it, you advertise 
as if it is a level one status, because nobody is exploring that, and 
you lower the wage by a couple bucks an hour, which is significant, 
I would think, especially given farmers are working on very low 
margins. I mean, it is a hard business to be in. 

In addition to that, you don’t have to pay unemployment insur- 
ance or Social Security for the H program. I mean, in the ag sector 
you do, and some other temporary programs. 

So what amount — that is about 10 percent, isn’t it? 

Mr. Williams. That is correct. 

Ms. Lofgren. So really, it is a substantial incentive to replace 
American workers with temporary workers on a wage basis, isn’t 
it? 

Mr. Williams. And that is the entire problem. If we want to 
solve 

Ms. Lofgren. Pull the microphone, so I can hear, a little bit clos- 
er. 

Mr. Williams. That is the entire problem. If we want to solve 
this problem, we have to get the incentives right. 

Right now, yes, we use a lot more undocumented workers than 
we do H-2C workers — H-2A workers, and that is because it is 
cheaper to employ undocumented workers. We can say, well, we 
can replace them. We can replace the undocumented workers with 
H-2C workers, if we made it as cheap to employ them as it is to 
employ illegal aliens, maybe. 

I think, though, the more likely consequence is you would replace 
American workers, because by replacing an American worker, you 
save even more money, because the American workers are paid 
more. 

If we really want to solve the problem, we have to turn it around 
to a point where it is cheapest to employ an American worker. 

Ms. Lofgren. Let me ask you this, in terms of farmworkers who 
are here in violation of the immigration laws, they are here work- 
ing without their papers, there has been speculation, I think it is 
correct, I mean these are people in many cases who have been here 
many years, they have family, kids, the like, they are not going 
anywhere voluntarily, because they live here. 

How are they going to, if we do this E-Verify bill, how are they 
going to ever get employed again? I mean, in your testimony, you 
talked about the role of labor contractors and how that folds in. 
Can you explain that? 

Mr. Williams. Right. Whenever we talk about doing anything 
regulatory with agriculture, the one gigantic loophole that exists in 
all our labor laws and frustrates all our efforts to improve things 
are the farm labor contractors. 
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And what will happen, I am quite confident, as a result of the 
passage of the E-Verify law, will be a further progression toward 
growers turning over the total hiring function to labor contractors 
to insulate themselves from liability. 

That started, roughly, with the passage of IRCA. After IRCA 
passed, with its modest employer sanctions, one of the first things 
that happened was the percentage of workers that were hired 
through farm labor contractors started growing. It has been grow- 
ing ever since. And this E-Verify thing will be the last straw, be- 
cause they will all be hired in the future through labor contractors. 

And labor contractors are very difficult to regulate. There are 
only about 12,000 of them, but entry and exit is easy. They are 
undercapitalized. They are really not responsible players. You can 
do things to them, you can penalize them, you take their license 
away, another one will spring up the next day. 

Ms. Lofgren. Well, if I may on that point, one of the concepts 
that we have explored — and California actually regulates the farm 
labor contractors, is that if you were to use a contractor who wasn’t 
subject to regulation, that you would also be in violation. Isn’t that 
something we ought to look at? 

Mr. Williams. Well, I think, and I suggested in my testimony, 
that one very effective way to get at the problem of unauthorized 
employment in agriculture is to go after the farm labor contractors 
and require them to E-Verify. 

Why wait 3 years? Why give the worst violators in the United 
States a 3-year pass? 

I mean, when you think about it, the 12,000 farm labor contrac- 
tors in the United States have a huge role in bringing in the entire 
unauthorized population, because agriculture is often the gateway 
job. It is the contractors who deal directly with the traffickers, the 
coyotes, the smugglers. They are the first job for so many people 
coming to the United States. If we were serious about doing some- 
thing about the problem, I would say that they would be very good 
people to go after. 

They are also people with an unparalleled record of labor abuse. 
They are exploitative employers. Why not look at them first? 

And I think it would be much better to focus and really enforce 
the law against a small group of employers and actually follow 
through with it for once then to cast a wide net — for example, all 
of agriculture, a 100,000 employers, many of whom only employ a 
few workers. And all those guys in the Midwest, they don’t employ 
any undocumented workers. Why not focus on the heart of the 
problem? 

And that is why I have also recommended that we go back and 
make it a violation of the Migrant and Seasonal Agricultural Work- 
er Protection Act for contractors to employ unauthorized workers 
and, thereby, give workers the right to sue. 

We run across cases all the time where U.S. workers complain 
that they have been discriminated against. Give them the right to 
enforce the law, too. And I think we would go a long way toward 
getting at the problem. 

Ms. Lofgren. Mr. Chairman, I know that my time has expired, 
but I would like to ask unanimous consent to place in the record 
a statement from Richard Trumka, the president of the AFL-CIO; 
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testimony from Eliseo Medina, the secretary -treasurer of SEIU; a 
statement of Mark Ayers, the president of the Building and Con- 
struction Trades; and a letter from Bruce Goldstein, the president 
of Farmworker Justice — all in opposition to the bill — as well as a 
letter to Chairman Smith from 68 organizations in opposition. 

Mr. Gallegly. Without objection. 

[The information referred to follows:] 
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For Immediate Release 


C ontact: Amaya Tune 202-637-5083 


Statement by AFL-CIO President Richard Trumka 
On The American Specialty Agriculture Act 
September 8, 201 1 

I he AFL-CIO strongly opposes the American Specialty Agriculture Act. a bill that will hurt both 
immigrant and U S -bom workers alike The bill shows once again that Lamar Smith will go to 
any extreme to cater to the interest of corporations at the painful expense of workers, and that he 
is not senous about real fixes to our nation's broken immigration system 

The bill is modeled after harmful Bush Administration regulations President Obama reversed It 
removes necessary wage protections, undermines other essential worker protections, and erodes 
government oversight in the current H-2A program and creates a harmful new guest worker 
program 


In short, the American Specialty Agriculture Act will do nothing to solve the problem a! hand - 
the need for a fair immigration policy that protects all workers — and instead will ensure a 
deterioration of working conditions in the agricultural sector and make our nation's employers 
even more reliant on the importation and exploitation of foreign workers 
Rather than intioducing another bill that harms American workers, Lamar Smith should put forth 
a worker-friendly solution to our broken immigration system 
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SEIU 

Stronger Together | 


Testimony of Eliseo Medina 

Secretary-Treasurer, Service Employees International Union 
Subcommittee on Immigration Policy and Enforcement of the House Judiciary 
Committee 

September 8, 201 1 
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On behalf of the Service Employees International Union (SEIU), I write to 
express opposition to the American Specialty Agriculture Act SEIU represents 
more than 2 million home care, janitors, security officers and other SEIU 
members who live and work throughout the United States, many of them are 
immigrants who came to this country from all over the world 
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I. too, am a very proud immigrant and once worked as farmworker My family 
and I came to this country in the 1 950s My parents, brothers and sisters and I 
worked in the fields harvesting grapes, oranges and other crops My father 
was a Bracero guestworker at one time, and the rest of us worked alongside 
8racero workers and saw first-hand the problems that infamous program 
caused both for the Bracero workers and the rest of us We worked long days, 
without breaks, for very low wages and terrible working conditions To ask for 
better treatment was asking to be fired on the spot. That is why I never 
complained about a knee injury I suffered as a teenager Decades later I had 
to undergo knee replacement surgery Because of my history, the issue of 
farmworker guestworker programs is very personal to me 
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The American Specialty Agriculture Act would create a new guestworker 
program for farmworkers, which would allow growers to recruit up to 500,000 
foreign workers each year by merely attesting, without further proof that they 
meet the basic requirements such as that their workers are not on strike (even 
that requirement has been watered down). Once here, the workers would toil 
under conditions more conducive to chattel than free workers This proposal 
has almost no labor protections that have been recognized for decades as 
necessary to prevent economic harm to U S, workers and exploitation of 
foreign workers Besides adding a new tier of exploitable workers, the Act 
would increase undocumented immigration and would do nothing to resolve 
the status of currently undocumented farmworkers or to fix our tragically 
broken Immigration system 

Guestworkers treated like chattel 
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The new program would include even fewer worker protections than exist 
under the current H-2A program which itself fails US and immigrant workers ' 
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Set No Way to ifeat a Guest Why the H-2A Agricultural Vise Program Fans U 9 and Foreign Workers Farmworker Justice 
September 201 1 , available at ntlpy/fiarmworker(ostic« oig'tmage&i'stones/eBook/pegefi/twj pdf See also. 'Litany ot Abuses More - 
Not Fewer - Labor Protection* Needed in the H-2A Goastworker Program' Farmworker Justice December 2009 available 3t 
http www fwjustice org'Wevpre65_reiea»e *' Lita ny ofAbuse Re port 1 2-09-06 pdf 
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Under the Act, wages would be lower than under the H-2A program, the housing requirement 
would be weakened, and it would be easier for growers to cheat farmworkers out of their 
meager promised transportation reimbursement. Growers would also be able to employ the 
guestworkers as few as half of the days promised in their contract, and would have the option to 
“transfer” their guestworkers from one employer to another (but the Act does not provide 
workers with any similar right to change employers on their own). 

The Act is designed to trample the rights of guestworkers while giving them little or no legal 
recourse. The employer would be permitted to require workers to submit to a grower-designed 
binding arbitration process and to bear half of the cost of such arbitration. The requirement to 
share half the costs of arbitration with the grower is reminiscent of Anatole France’s 
observation, that "The law, in its majestic equality, forbids the rich and the poor alike to sleep 
under bridges, to beg in the streets, and to steal bread." 

Before any Legal Services Corporation funded entity could represent a guestworker on any 
violation, the worker would first have to attempt federal mediation services for at least 90 days, 
and LSC representation would have to cease the moment the guestworker leaves the U.S., 
which the Act requires to be within 10 months of initial entry. Given the pace of normal litigation, 
precluding a guestworker from obtaining LSC representation after leaving U.S. would generally 
require their LSC attorney to drop out of the case before it is resolved. 

Increased undocumented immigration 

It is ironic that this bill would be sponsored by a Member of Congress who claims to be a bitter 
opponent of undocumented immigration, given that the Act will probably lead to its increase. 

Two features of the legislation in particular lead to that conclusion. One of the more cruel 
provisions of the Act prohibits the admission of a guestworkers’ spouse and children, which as a 
practical matter mandates the separation of nuclear families for the entire time in the U.S. With 
black humor, the Committee’s helpful summary of the Act points out that that the guestworkers 
“can freely visit their families in their home countries as frequently as they wish” as though such 
visits would be at all feasible given the pay and conditions under which farmworkers toil. 
Realistically, many spouses and children will come to the U.S. regardless of legal niceties, 
which will lead to increased undocumented immigration. 

Another feature of the Act that will likely increase undocumented immigration is the failure to 
include any provision to allow guestworkers to remain legally. Workers who set down roots here 
- establishing friendships, perhaps failing in love with a future spouse or with our beautiful 
nation - should be able to remain lawfully. If they are not given that option, many will 
nevertheless overstay their visas and continue their lives here as undocumented workers. In 
truth, workers who produce the food on our tables should be given a fair chance at becoming 
immigrants with legal status and full members of their communities. A proposal that never lets 
them become eligible to earn the right to permanent-resident status or citizenship is not a model 
befitting our great nation. 
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No solution 

An even greater flaw of the Act is that it would do nothing to resolve the status of those who are 
already here and working in the fields without lawful immigration status. By their sweat, these 
workers have given us our bread, fruits, and vegetables, sacrificing their health, and working for 
low pay in some of the most difficult jobs in America. Realistically, these workers - many of 
whom have lived here for years and have families here that include U.S, citizen children - aren’t 
going anywhere regardless of whether this bill becomes law. They will remain in undocumented 
limbo. The only thing that would change under this proposal is worsened work conditions, as 
they would be forced to rely more heavily on the most unscrupulous employers. It is important to 
remember that there are hundreds of thousands of farmworkers who are U.S. citizens or 
authorized to work whose wages and working conditions would deteriorate along with those of 
undocumented workers. 

Our great nation can and should do better. Instead of this gift to growers and nightmare for 
workers, we should pass the AgJOBS bill which is the product of a compromise between both 
sides. Unlike the American Specialty Agriculture Act, AgJOBS is a balanced solution that 
resolves the status of today’s farmworkers while also providing for the future needs of farmers 
and the dignity of workers. 

Even more broadly, it is deeply disappointing that the current Republican House majority has 
made no effort whatsoever to find real solutions to our immigration woes which are contributing 
to our current economic troubles. Where are the voices in the Republican party that once called 
for comprehensive immigration reform, including border security, employer accountability, 
resolution of the status of undocumented workers and their families, and reform of the legal 
immigration system to keep families together and provide a better match between the number of 
workers admitted and our nations needs? 

SEIU urges the Subcommittee to drop proposals such as the American Specialty Agriculture Act 
and get to work on real solutions. 
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September8, 2011 

FOR IMMEDIATE RELEASE 

Contact: 

Sonia Ramirez 
202-756-4651 
sramirezPbctd.org 

Statement of Building and Construction Trades Department President Mark H. 
Ayers on Proposed New Guest Worker Program 

WASHINGTON, DC -- 1 have long been skeptical of the creation of a new guest worker program 
because of the long history of employer abuse, worker exploitation and the erosion of U.5. 
worker workplace standards. The American Specialty Agriculture Act does nothing to solve the 
flaws in our broken immigration system, but this misguided bill would create a new guest 
worker program (H-2C) that either eliminates or weakens fundamental worker protections for 
workers and sets a troubling standard for future immigration reform efforts. 

unit 

The Building and Construction Trades Deportment is an alliance of 13 national and international unions that 
collectively represent over 2 million skilled craft professionals in the United States and Canado 

www.bctd.ore 

www.facebook.com/Americas8uildineTradesUnions 

www.PLAsWork.ore 

www.twitter.com/Obctdprez 
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September 8. 201 ! 



FARMWORKER 

JUSTICE 


The Honorable Ellon Galleglv, Chairman 

The Honorable Zoe Lofgren. Ranking Member 

House Judiciary Subcominiitec on Immigration Policy and Enforcement 

Re: "The American Specially Agriculture Act" 

Dear Chairman Gailegly and Ranking Member Lofgren, 

farmworker Justice welcomes the opportunity to submit this statement for the hearing on "The 
American Specialty Agriculture Act " For three decades. Farmworker Justice has been advocating for 
farmworkers and helping farmworkers improve their living and working conditions Throughout this 
time. Farmworker Justice has worked with Congress and the Department of Labor to protect U S 
workers' jobs and labor standards and prevent exploitation of vulnerable guestworkers in the H-2A 
agricultural guest worker program 

Chairman Lamar Smith s "Legal Workforce Act,” which would require all employers in the U S to use 
the flaw ed E-Venfy program to check the work eligibility of new hires, would harm agriculture, where 
more than one-half of the labor force is undocumented Many farm operators would lose access to 
highly productive workers because they are undocumented, threatening their businesses’ viability and 
the jobs of US workers they employ as well Though the bill includes special exemptions and rules for 
agnculture, these would only exacerbate problems for farmworkers For example, agricultural 
employers would not be required to verify workers who had worked for them in the past This would 
disrupt the workings of the free labor market by creating huge pressure for workers to continue working 
for the same employer A captive workforce would be reluctant to challenge illegal or unfair conduct by 
their employers, driving down wages and working conditions for all farmworkers Many undocumented 
farmworker 1 , would remain in the US but would suffer at the hands of abusive farm labor contractors 
who would be hired as farmers seek to escape liability for violating immigration and labor laws 

Though it is clear that a solution is needed to address our farm labor needs, guest worker program 
“reforms" that slash the protections for U S and guest workers are not the answer The H-2A program 
allows agricultural employers to bring in temporary foreign workers as long as the U S workers do not 
suffer job loss or negative impacts on their wages and working conditions The program contains 
modest worker protections, most of which existed in the notoriously abusive Bracero program Despite 
these protections, the H-2A program today is rife with abuse of both US and foreign workers 

Farmworker Justice this week released a report entitled. “No Way to Treat a Guest Why the H-2A 
Agricultural Visa Program Fails U S and Foreign Workers." 1 The report includes the stones of U S 
citizens and legal permanent residents who were denied work or mistreated because their employers 


Available at litlnV'liinii»orkemisiiccore'iiiiaucvsiencs'i;R{iiik.'ixigcsT»i txlf 
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preferred to hire vulnerable guest workers. The report also exposes the rampant abuse resulting from 
the recruitment of foreign workers abroad. Many guest workers must pay recruiters for H-2A jobs and 
enter the U.S. indebted, desperate to work, and fearful that the loss of their job will lead to financial 
ruin. Bound to their employer and fearful of being deported or denied a visa in the next season, 
guestworkers routinely accept onerous conditions that U.S. workers are more likely to reject. One 
former H-2A sheepherder quoted in the report referred to his status as “a form of modem day slavery.” 

The “American Specialty Agriculture Act ” would result in job loss for hundreds of thousands of U.S. 
workers, lower the wages and benefits that U.S. workers would be offered by employers who claim they 
can’t find enough workers, and facilitate the exploitation of hundreds of thousands of foreign citizens 
from poor nations. The proposal would create a new visa, the “H-2C” visa, which would replace the H- 
2A program after two years. In the two-year interim, the H-2A program would be changed based on the 
harsh wage cuts and elimination of labor protections that the Bush-Chao Administration imposed and 
that the Obama-Solis Administration reversed. The Bush H-2A regulations were devastating for US and 
foreign workers. The H-2C program would eliminate or substantially weaken longstanding protections 
that evolved to address decades of guestworker program abuses. Growers would have even wider 
latitude to invent unfair job terms that guestworkers have no choice but to accept to discourage U.S. 
workers from applying. The H-2C program, for example, would allow employers to “attest” that they 
will protect U.S. workers and otherwise comply with the law while depriving the government agencies, 
workers, attorneys and the courts of the means to ensure that those attestations are fulfilled. 

The American Specialty Agriculture Act’s approach of slashing wages and working conditions to 
facilitate the hiring of hundreds of thousands of guestworkers would not fix our broken immigration 
system nor would it create a stable, legal agricultural workforce. The proposal does nothing to address 
the presence of roughly one million productive agricultural workers in the U.S. who lack authorized 
immigration status. Tn fact, by authorizing a massive influx of guestworkers, the bill would further 
destabilize the farm labor market, resulting in higher unemployment and a spiraling down of wages and 
working conditions. 

The American Specialty Agriculture Act would guarantee agribusiness easy access to hundreds of 
thousands of additional foreign workers at low wages with minimal government oversight. The result of 
this new guestworker program would be the displacement of hundreds of thousands of American 
farmworkers and sharp wage drops and reduced labor protections for those workers fortunate enough to 
keep their jobs. Congress should reject this disastrous approach and instead provide undocumented 
farmworkers with the opportunity to earn legal immigration status with a path to citizenship and 
strengthen US worker protections in the H-2A program. Rather than replace one vulnerable farm 
workforce with another. Congress should search for ways to help hard-working farmworkers to improve 
their wages, working conditions, health, and communities. 

Thank you for the opportunity to submit these comments. 


Sincerely, 



Bruce Goldstein 
President 

Farmworker Justice 
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September 6, 2011 

The Honorable Lamar Smith 
Chairman 

Committee on the Judiciary 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

Dear Mr. Chairman: 

We write to express our grave concern regarding the Legal Workforce Act and the devastating 
impact it will have on the agricultural industry, farmworkers and their families, and rural 
communities. Our concern is heightened at the prospect of legislation that would “reform” the H- 
2A agricultural guestworker program or create an entirely new temporary foreign agricultural 
worker program as a response to the Legal Workforce Act’s harmful consequences. 

Because at least one-half of the farm labor force is undocumented, the agricultural sector would 
experience severe disruption due to the Legal Workforce Act’s immigration verification 
requirements. The Act’s likely consequences to agriculture are evident in Georgia, where the 
Governor recently signed into law an immigration enforcement mandate aimed at reducing the 
presence of undocumented workers. According to media reports, Georgia’s growers, many of 
whom are dependent on undocumented labor, are experiencing difficulties hiring migrant workers. 
Upon passage of the Legal Workforce Act, growers and workers across the country would 
experience similar hardships. 

For the nation’s approximately 2 million farmworkers and their families, the impact of the bill 
would be grievous even as growers continue to demand their labor. Farmworkers, including their 
spouses and many U.S. citizen children, would experience an increase in vulnerability and poverty 
as they are pushed further and further into the margins of society. And the hundreds of thousands of 
U.S. farmworkers - citizens and lawful permanent residents - will experience the wage depression 
that occurs when employers can take advantage of so many vulnerable workers. 

The Legal Workforce Act’s special exceptions for agriculture reflect the importance of 
undocumented farmworkers to agricultural production, but do nothing to help farmworkers. By 
allowing growers to continue to hire their returning workers without needing to verify their 
employment eligibility, the Act essentially ties workers to their employers, limiting their ability to 
protect themselves from unfair or illegal workplace conduct. And by allowing one industry to 
evade the law, the Act encourages displaced undocumented workers from other industries to come 
to agriculture, where such an influx of workers would depress wages for all workers, including U.S. 
workers. 

There are reasonable solutions to ensure a stable, legal farm labor force that benefits farmworkers, 
growers and the nation. Unfortunately, some legislators have announced plans to introduce bills 
that would return us to failed policies of the past in the form of a massive new agricultural 
guestworker program with no meaningful worker protections or drastic, anti-labor changes to the 
current H-2A agricultural guestworker program. These proposals would senselessly bring in 
hundreds of thousands of additional workers without addressing the status of the many productive 
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undocumented workers already here harvesting our crops; and would lead to even greater abuses of 
farmworkers. 

Ironically, although the Legal Workforce Act has been promoted as a “jobs” bill for U.S. workers, 
its special favors for agriculture and a possible guestworker proposal as a response to the Act’s 
impact on agriculture would have the exact opposite effect. The presence of so many exploitable 
guestworkers and undocumented workers with no ability to protect themselves or bargain for better 
job terms would drive down wages and working conditions for everyone, including the hundreds of 
thousands of U.S. workers. 

The answer is clear: to ensure a prosperous agricultural sector that treats farmworkers with respect 
and dignity, our nation deserves a real solution that combines immigration enforcement with an 
opportunity for undocumented workers to earn legal immigration status. 

Cc: Rep. Conyers, Ranking Member, Judiciary Committee 

Rep. Lofgren, Ranking Member, Immigration Subcommittee 
Rep. Gallegly, Chair, Immigration Subcommittee 

Sincerely, 

United Farm Workers 
Farmworker Justice 

American Federation of Labor and Congress of Industrial Organizations (AFL-CIO) 

America’s Voice Education Fund 

Asian American Justice Center, member of the Asian American Center for Advancing Justice 
Association of Farmworker Opportunity Programs 
Brokaw Nursery, Inc. 

California Rural Legal Assistance Foundation 

Castanares Consulting 

CAUSA 

Center for American Progress Action Fund 

Centro Independiente de Trabaj adores Agricolas (CITA) 

Church of the Brethren, Global Mission Partnerships 

Coalition for Humane Immigrant Rights of Los Angeles (CHTRLA) 

El Comite de Apoyo a los Trabajadores Agricolas (CATA) 

Community Council of Idaho, Inc. 

Community Service Network, Inc. 

Disciples Justice Action Network 

Equal Justice Center 

Farmworker Legal Services of NY, Inc. 

Florida Equal Justice Center Inc. 

Florida Immigrant Advocacy Center 
Global Workers Justice Alliance 
Greater Rochester Coalition for Immigration Justice 
Holy Redeemer Lutheran Church, San Jose, CA 
Immigrant Worker Project, Ohio 

Interfaith Committee for Worker Justice of San Diego County 
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Interfaith Council on Economics and Justice 
Tnterfaith Worker Justice 
La Union del Pueblo Entero (LUPE) 

The Leadership Conference on Civil and Human Rights (LCCR) 

Legal Aid Justice Center, Immigrant Advocacy Program 

Lutheran Immigration and Refugee Service 

MAFO 

Mennonite Central Committee U.S. Washington Office 

Mexican American Legal Defense and Educational Fund (MALDEF) 

Migrant Clinicians Network, Inc. 

Migrant Support Services of Wayne County 
Mississippi Opportunities Work, Inc. 

National Advocacy Center of the Sisters of the Good Shepherd 

National Association of Latino Elected and Appointed Officials (NALEO) Educational Fund 
National Center for Farmworker Health, Inc. 

National Council of La Raza (NCLR) 

National Employment Law Project 
National Farm Worker Ministry 
National Immigration Law Center 
National Immigration Forum 

NETWORK, A Catholic National Social Justice Lobby 
New Mexico Center on Law and Poverty 

Orange County Interfaith Committee to Aid Farm Workers (OC1CAFW) 

Oregon Human Development Corporation 
Oxfam America 

Pineros y Campesinos Unidos del Noroeste (PC UN) 

Rural Housing, Inc. 

Service Employees International Union (SETU) 

Sisters of Charity, BVM Leadership Team 

Sisters of Charity of Nazareth Congregational Leadership 

Sisters of St. Francis of Assisi 

Southern Poverty Law Center 

Student Action with Farmworkers 

Telamon Corporation 

UFW Foundation 

UMOS 

UNITE HERE INTERNATIONAL UNION 
United Food and Commercial Workers (UFCW) 

United States Conference of Catholic Bishops 

Unitarian Universalist Association of Congregations 

United Church of Christ Justice and Witness Ministries 

United Methodist Church, General Board of Church and Society 

UNITED SIKHS 

Wayne Action for Racial Equality 


Mr. Gallegly. Now the Chair recognizes the Chair of the full 
Committee and the sponsor of this legislation, the gentleman from 
Texas, Mr. Smith. 

Mr. Smith. Thank you, Mr. Chairman. 

Mr. Wicker, thank you for your statement today. In your written 
statement, you mention that the H-2C program could well improve 
wages and conditions today in the ag industry. Tell me why you be- 
lieve that to be the case? 
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Mr. Wicker. Well, first of all, the current H-2A program wage 
source comes from the United States Department of Agriculture 
National Ag Statistics Service Farm Labor Survey, and they do it 
quarterly. And they average together wages. And they don’t tell 
farmers what this survey is about. 

And to the extent that farmers fill out these wage surveys, I 
think that they want to look good to the government. And so they 
send in these surveys and they pick out the wages that they are 
paying their workers, probably on piece rate, on their best day at 
the peak of harvest when they have the most workers. And so it 
seems to me that that is inflating the wages under this survey sys- 
tem. Growers don’t know what the survey data represents. 

And so the H-2C proposal, if the more growers would use a legal 
program, that means less workers will be working for farm labor 
contractors that Mr. Williams talks about, and we don’t know what 
those workers are earning. The illegal workers that work under the 
auspices of farm labor contractors, registered or not, most of the 
time on most of these farms, the grower writes one check to the 
crew leader. It might be eight bucks an hour for all of the workers 
they provide. But we don’t know what they pay the workers. It is 
not eight bucks an hour. 

So it is our view that when workers come in under a structured 
program like H-2C, with oversight and transparency, and the grow- 
er is the employer and they are writing a check to the worker, ev- 
erybody knows what the deal is upfront. Workers have assurances 
that they are not going to be cheated. 

This is going to raise wage rates for all of these workers who are 
on these farms illegally that come in under the H-2C program. 

Mr. Smith. Thank you, Mr. Wicker. 

Mr. Carr, by the way, you are — if he is still here — represented 
by a particularly able Member of Congress, Mr. Gowdy, who is an 
outstanding Member of this Committee. 

Mr. Carr, my question to you is, you say in your testimony that 
under the current H-2A program, the ag industry who is trying to 
do the right thing is at a competitive disadvantage with those who 
hire illegal immigrants. Why is that? Can you explain that? 

Mr. Carr. Yes, I can. It goes to wages. It goes to the bureaucracy 
of the program and the cost of participating in the program. 

As I stated, I have worked in this program for 13 years, and I 
have seen wage fluctuations from one Administration to the next. 

Currently, this year, my company received a 28 percent wage in- 
crease mandated by the current Administration. Those changes are 
very hard to absorb. 

Congresswoman Lofgren talked about wages and having predict- 
ability in wages and how they need to be streamlined. But what 
we saw this year is an agency put a 28 percent increase on us, and 
we have to absorb that. 

Last year, we paid the OES wage that was talked about earlier, 
the prevailing wage, and it was $7.25 an hour, and that was the 
prevailing wage of all fruit harvesters in my geographic area. This 
year, I had to go to $9.11. 

I am competing against the California peach industry as my 
number one competitor. They pay $8.25 an hour. Now, I pay $9.11 
an hour plus free housing, free transportation to and from, and all 
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the fees associated with it, just to be legal. We need to level the 
playing field. 

Mr. Smith. Thank you, Mr. Carr. 

Mr. Fazio, I was going to ask you what you thought about the 
H-2A program, the current program, but used every word but dys- 
functional. If you want to use that, you are welcome to use that, 
too. 

But let me ask you this, as far as the proposed H-2C program, 
what do you think is its main advantage over the H-2A current 
program? 

Mr. Fazio. Well, first of all, I will tell you, Chairman Smith, on 
the West Coast, there is very little use of the H-2A program. In 
Washington State, it is about 5 percent of the seasonal workers. In 
California and Oregon, it is less than 1 percent. It is like a half 
of a percent. And we have got — I can’t come here — we produce 
more peaches in Washington and California than they do in South 
Carolina and Georgia. And I can’t legitimately come here and tell 
this person we are going to out-produce you because we can hire 
workers and pay less, because we are hiring illegal workers. We 
have got to, as leaders in our industry, we have got to do some- 
thing about this issue. 

It is the number one issue in Washington State, the workforce. 
We need a legal and stable workforce. How the H-2C program 
works is it makes the program able to be used, I think, the housing 
program is a very, very big — the housing issue is a very, very big 
problem. 

Let me give you an example. Under the H-2A program, the cur- 
rent H-2A program, you have to provide housing for all the workers 
that you bring up here, but you also have to provide extra housing. 
And we are talking about — in California and Washington, housing 
is extremely scarce. You have to provide extra housing because at 
any time a person — or, excuse me, in the first 50 percent of the 
contract, a person can come and say, “I want that bed.” And it has 
happened to us. 

I can tell you the stories of people who say that — that come and 
said: I want that bed, and you have 24 hours to get that H-2A 
worker out of there and make the bed available for the domestic 
worker. 

So housing is a huge area of concern for us. 

And I’ll stop there, because there are many, many other areas of 
concern. But we have got to make the program work on the West 
Coast, where there is about 35 percent of the seasonal 

Mr. Smith. Okay, thank you, Mr. Fazio. 

Thank you, Mr. Chairman. 

Mr. Gallegly. The gentleman from South Carolina would like to 
speak about how sweet the peaches from California are, right? 

Mr. Gowdy. I don’t think I have enough time to get to that, Mr. 
Chairman. If I had more than 5 minutes, I would, probably. 

I want to thank you for holding this hearing and thank Mr. 
Smith for his leadership on this. 

Mr. Carr, Mr. Williams testified about the animus he believes 
that you hold toward American workers, so I want to give him the 
benefit of going back through the numbers that you testified to. If 
I wrote this down correctly, there were 285 domestic applicants? 
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Mr. Carr. That is correct. 

Mr. Gowdy. Sixty never showed up for work? 

Mr. Carr. Correct. 

Mr. Gowdy. One-hundred-ninety were gone before the second 
day? 

Mr. Carr. Just about second day, yes, sir. 

Mr. Gowdy. Twenty were dismissed for cause? 

Mr. Carr. Correct. 

Mr. Gowdy. And 15 made it? 

Mr. Carr. That is correct. 

Mr. Gowdy. So I want you to forgive my former high school 
math, but an attrition from 285 to 15 means you would have to go 
through that process almost 20 times to get the workforce that you 
were looking for? 

Mr. Carr. That is correct. 

Mr. Gowdy. Is your crop likely to survive that process? 

Mr. Carr. No, sir, it could not. 

Mr. Gowdy. He was very thinly veiled with his belief that you 
hold an animus toward American workers, and I am struggling to 
figure out what that could be, because you don’t have to pay trans- 
portation costs for American workers, do you? 

Mr. Carr. That is correct. 

Mr. Gowdy. But you do for visa workers? 

Mr. Carr. Yes. 

Mr. Gowdy. Do you have to provide American workers with 
housing vouchers? 

Mr. Carr. No, we do not. 

Mr. Gowdy. So why would you not be better off hiring American 
workers? 

Mr. Carr. I would be better off hiring American workers, if there 
were 

Mr. Gowdy. So what is the source of his belief that you hold 
some animus toward American workers? 

Mr. Carr. I cannot answer that question, sir. 

Mr. Gowdy. Well, let me see if I can ask one that you can an- 
swer. 

Litigation abuses. Have you experienced any of those? Have you 
experienced any overzealous taxpayer-funded investigators that 
come and look for split screens that may have been split 30 seconds 
before the investigator got there? Do you have any horror stories 
with respect to that? 

Mr. Carr. I don’t have particular horror stories like the rest of 
the industry that I have heard from my neighbors and colleagues. 
But, yes, just last year, we were written a letter on behalf of the 
worker who was claiming wrongful dismissal even though he was 
caught on surveillance tape fraudulently documenting his entry 
and exit time for work. And we ended up having to settle that case 
to get that worker money to return back home to Mexico. And we 
settled that case out of the benefit of the fact that it was going to 
be a whole lot cheaper to do that than it was to go through the 
court system. 

But that is the only case that has ever been brought against my 
company in terms of workers. But frivolous lawsuits in the South- 
east have decimated the H-2A program over the last 7 to 10 years. 
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Growers get in for 1 or 2 years and have been litigated right out 
of the program. 

Mr. Gowdy. All right, I want to ask you about two specific provi- 
sions, one with respect to our friends in the dairy business. Is 10 
months adequate? And if you were to suggest a tweak to this Com- 
mittee, what would that tweak or fix be? 

Mr. Carr. We have to understand in a lot of things that we talk 
about today, there are regional differences within this country, and 
it is hard to talk about a program and even differences among our- 
selves based on Western philosophies and Eastern philosophies. 

But when it comes to year-round employment such as the dairy 
industry, I can understand that if I was a dairy producer that it 
would be difficult for me to know that every 9 months or 10 
months, I would have to change the workforce. 

But I think having the opportunity to participate in a program 
where they would have access to legal workers, they could make 
those adjustments. 

A tweak to that would be for year-round operations, especially 
operations such as livestock, to make it on an annual or 12-month 
process, where they would have to re-advertise that job every 12 
months instead of every 10 months. 

But the bottom line to the Chairman’s bill is, by including all of 
agricultural into this program, you are going to help transition ag- 
riculture into a guestworker program, which they currently can’t 
use right now. 

Mr. Gowdy. You wrote in your testimony that on-farm processors 
should be allowed to use the guestworker program. Can you expand 
on that? 

Mr. Carr. It is not clear in the Chairman’s bill whether proc- 
essors that further processor their products — and let’s understand 
that the growing trend, especially crop agriculture right now today, 
is to further process your products anyway you can by adding value 
to them. So we want to be sure that any guestworker bill clarifies 
that a producer that processes 50 percent or more of his own prod- 
uct could use the H2 or H-2C program. 

Mr. Gowdy. Mr. Carr, I want to thank you for coming. I want 
to thank you for your advocacy on behalf of farming. We have met 
several times. We have scores and scores of mutual friends in 
South Carolina. And I think the American farmer is a patriot. And 
I thank you for your willingness to put up with a labyrinthal Fed- 
eral system, to try to preserve that American journey. 

Mr. Carr. Congressman, I want to thank you for your leadership 
within our State for holding some of the hearings that you have 
held and the conversations you have held on the subject, because 
it is near and dear to our State, as well as it is to all of agriculture. 

Mr. Gowdy. Thank you. 

Mr. Gallegly. I thank the gentleman from South Carolina. 

The gentleman from Florida, Mr. Ross? 

Mr. Ross. Thank you, Mr. Chairman. 

Mr. Carr, I have to comment as well on your testimony, just be- 
cause I come from a strong agricultural district I think Mr. Wil- 
liams may be familiar with. It is in between Tampa and Orlando. 
We consider ourselves the citrus capital of the world. Of course, my 
Chairman might disagree with that. 
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But last year we had acres of citrus, strawberries, blueberries, 
and tomatoes die on the vine for lack of labor. And I have a good 
friend of mine, Bo Bentley of Bentley Brothers Harvesting, who, 
like you, employs through the H-2A program. But unfortunately, by 
playing by the rules, they have an unfair — or competitive advan- 
tage that some of their competitors have because they don’t. 

And unfortunately, the H-2A program has led to a black market 
of illegal workers who have come over here and has been the mo- 
rass that we now have today. 

And I have to give Chairman Smith a great deal of credit for 
bringing this forward. I think it is a step in the right direction. 

Mr. Fazio, I want to ask you a question really quickly about the 
50 rule. Why is it important that this be eliminated in this bill? 

Mr. Fazio. Well, the 50 percent rule says that you are forced to 
hire all domestic workers that show up for the first 50 percent of 
the contract period. And the current interpretation by the Depart- 
ment of Labor is that if you have one guestworker on your prop- 
erty, you are liable to hire an infinite number of domestic workers. 

We have small farmers who have maybe 20 workers on there 
that they are going to use in the H-2A program, and they are hir- 
ing the domestic workers as they come on board, but they are 
scared to use the program because they said, you know, someone 
could put me out of business who doesn’t like this program by just 
sending 100 domestic workers. 

Mr. Ross. And they have to keep the job open for them, don’t 
they? 

Mr. Fazio. Yes. 

Mr. Ross. And they could be sued if they don’t, can’t they? 

Mr. Fazio. That is correct, sir. 

Mr. Ross. And they have been, in fact, which leads me to my 
next question now. 

In this particular bill, there is binding arbitration. What has 
been your experience in terms of lawsuits and the effect that bind- 
ing arbitration would have? 

Mr. Fazio. We clearly need something. I think that the legal 
services community are zealous advocates and they are excellent 
lawyers. And we try to work as hard as we can with them. I have 
talked — there are two legal services in just about every State now. 
The State and Federal grantee, and then another legal services 
component that is privately funded or funded by the IOLTA, the 
Interest on Lawyers Trust Account, which I won’t get into. 

But I am working right now on a system where the legal services 
opposes the regulation, and they are going to sue the farmer. 

What happened was, I got a demand letter from legal services, 
and I called her right up. And I said, what is the nature of the de- 
mand? And she said, we want $500 per worker for extra expenses 
that the worker made in the regulation. I said, well, what were 
they? And she gave them to me. I said, none of those regulations — 
none of those expenses are required under the regulation. And she 
said, well, we don’t agree with the regulation, and we don’t believe 
that the regulation complies with the Fair Labor Standards Act, so 
we are going to sue you unless you pay us $500 per worker. 

Mr. Ross. And that problem is transcontinental, because it is 
happening in Florida as well. 
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Mr. Fazio. And I said, you know, with all due respect, why don’t 
you sue the Department of Labor or the government that put this 
regulation in place, because we are just following the regulation? 

And of course, it is a problem in the legal system. I am an attor- 
ney, and I know it is a problem in the legal system, when one per- 
son has their legal fees paid for by someone else, and another per- 
son has not got 

Mr. Ross. There are incentives there. 

Mr. Fazio [continuing]. Their legal fees paid. 

And I am not suggesting any great change, but I am saying that 
is the reality. We wrote a check — we are going to write a check for 
what they ask, because we can’t take that to litigation. It will cost 
us $100,000. 

Mr. Ross. Exactly. The cost of defense. 

Mr. Williams, well, let me do this. 

In the interest of time, I would like to yield the remaining of my 
time to Chairman Smith. 

Mr. Smith. Thank you, Mr. Ross. 

Mr. Williams, I wanted to address a couple questions to you, and 
this is based upon your written testimony where you say, “It is not 
a bad thing if the recipients of the bill called AgJOBS eventually 
move on to better paying jobs.” 

I assume those better paying jobs are not in the ag field; is that 
correct? Or in the ag industry? 

Mr. Williams. Not necessarily. 

Mr. Smith. Okay, this is my question. If that is the case, and 
that is what you believe, why wouldn’t that leave ag employers 
empty-handed, if you are allowing their workers to go leave where 
they are currently working and seek jobs elsewhere, particularly 
jobs that aren’t in the ag industry? 

Mr. Williams. Because I believe the best reform, we could make 
in the agricultural area is to have a free labor market where ag 
has to compete with non-ag employers, and it has to raise its wages 
and benefits 

Mr. Smith. Right. But now you are allowing foreign workers to 
compete with American workers, which, I think, puts our American 
workers at a disadvantage. 

Mr. Williams. I am talking about 

Mr. Smith. Let me just finish real quick. 

If you do that, and allow these ag workers to seek jobs other 
than in the ag industry, number one, you are making them com- 
pete with American workers for their jobs. But second of all, you 
are inevitably leading to sort of this endless flood of immigrant 
labor coming into the country, are you not? 

Mr. Williams. I think I was referring to after the period of 
which under, say, in the AgJOB situation, workers became perma- 
nent residents. Then obviously, they no longer have to do the per- 
spective work requirements, and they are free as any other person. 

Mr. Smith. But my point is still valid, I think, where now you 
are saying they can compete with American workers for other jobs, 
even jobs not in the ag industry; is that correct? 

Mr. Williams. I am saying that initially workers would be tied 
to the ag industry 

Mr. Smith. But then they could leave and compete 



124 


Mr. Williams. But eventually, they would have the same free- 
dom, the same right to choose their 

Mr. Smith. I understand that, but the result is the same. They 
are competing with American workers for jobs. 

Mr. Williams. And American employers, agricultural employers, 
would be competing with other employers, nonagricultural employ- 
ers, to hire those workers. 

That is the competition I would like to see. 

Mr. Smith. Well, I am more concerned about American workers 
than I am foreign workers, and that is a big difference we have, 
I think. 

Thank you, Mr. Chairman. I yield back. 

Mr. Gallegly. Thank you, Mr. Smith. 

The Chair will yield to the gentlelady from Texas. 

Ms. Jackson Lee. I thank the gentleman and the Ranking Mem- 
ber, and I am hoping the Ranking Member is going to get her time. 

Let me thank you. I recall, I think the Ranking Member and my- 
self have been on the Committee for such a long period of time, I 
remember correcting the issue of housing and transportation and 
providing a better quality of housing for migrant workers. It seems 
like we did this through this Committee. And to my recollection, 
we might have even had something passed on that order. 

When I look at this, which I think is H-2C, it is almost as if I 
am leaning, I am going backwards. 

And I am very empathetic to my growers. I am from Texas, and 
we are all for talking about jobs, we are all for protecting American 
product and industry, and we want you to have as many workers 
as possible. 

In fact, I guess she can speak for herself, but a lot of Members 
on this side of the aisle have been supporting comprehensive immi- 
gration reform. And in agricultural, I think many of you know the 
Senator Feinstein was working on the ag. We were supporting that. 
Mr. Berman was working on it. We were supporting that. 

We really want to be supportive. But this is a little shocking. 

And I want to pose a question to Mr. Williams, I think it is, who 
is representing farmworkers. And 500,000 sounds like a great num- 
ber. This reminds me of the Chinese workers on the railroad. I am 
not even sure whether they had housing or anything, but I know 
the conditions under which they were working were dire. Certainly, 
those who were slaves, meaning African-Americans, were not in the 
same category, who were slaves and indentured servants. 

But this looks along that line. And the reason why I say that, 
and maybe they were in better condition. I am not sure of the con- 
ditions for indentured servants; let me qualify that. 

Somebody had to put a roof over their head, and I don’t know 
what kind a roof, can’t document the devastating roofs that slaves 
had, but there was some kind a roof. I know it was devastating. 

It seems that H-2C deletes the requirements for housing, trans- 
portation, and some other benefits. If we had U.S. workers that are 
getting these benefits now, it seems that they would be the first in 
line to be fired, because you are pitting these workers coming 
against maybe workers that are already there. 

So, Mr. Williams, help me understand, is there an advantage to 
H-2C? Does it make sense not to provide basic benefits? And as 
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well, not to allow some of these individuals that come with their 
families? Do you get a better work output from individuals that you 
don’t provide housing to or transportation? 

Mr. Williams. I think, Congresswoman, the reason the protec- 
tions are in the current law is that 

Ms. Jackson Lee. Not this bill. Please be clear. You are talking 
about the current law. 

Mr. Williams. The H-2A. When they are in the current law 

Ms. Jackson Lee. Yes, and this changes the current law. 

Mr. Williams. Yes, it does. It doesn’t eliminate all of those pro- 
tections, but it weakens and modifies them. It reduces the trans- 
portation expense. 

For example, right now, a worker who comes from Mexico, he 
may come all the way from southern Mexico as an H-2A worker. 
Right now, his transportation is paid from his home to the place 
of employment, and return. 

Under the H-2C bill, his transportation would only be paid prob- 
ably from the consulate, probably a consulate on the border. So the 
employer would no longer be paying for what might be a 500-mile 
trip within Mexico. So that is one of the changes. 

The housing provision still requires that the employer pay for it, 
but it allows the employer to pay for it through a voucher, and 
probably changes the regs for the housing a little bit. I mean, I 
guess the intent 

Ms. Jackson Lee. And the quality of the housing that they 
might be 

Mr. Williams. The Department of Agriculture would write 
new 

Ms. Jackson Lee. Let me interrupt you, because I need you to 
quickly respond. 

This also puts this scheme, if you will, under the Ag Department. 
It doesn’t have the infrastructure for this, versus the Department 
of Justice. Comment very quickly on that. 

And comment on the fact that in many States, the new immigra- 
tion rules — no driver’s license, you can’t rent here. These bills are 
now in place in several States. What does this kind of new struc- 
ture do to heap on top of those individuals that you want to have 
come work here? 

Mr. Williams. Well, clearly, these programs belong under the 
Department of Labor. The Department of Labor has years of en- 
forcement expertise in this area. It has wage and hour investiga- 
tors. The Department of Agriculture has none of that. 

And we have heard about how the Department of Agriculture is 
more knowledgeable, or whatever. Well, I think what is meant, 
maybe that is just code for saying the Department of Agriculture 
is grower-friendly, and the Department of Labor is worker-friendly. 

If you want to protect the worker’s rights, you will have this pro- 
gram under the direction of the Department of Labor, not the De- 
partment of Agriculture. 

Mr. Gallegly. The time of the gentlelady has expired. And I 
would 

Ms. Jackson Lee. Mr. Chairman, I would close by saying, I 
would like to be grower-friendly and worker-friendly. And I do be- 
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lieve we need comprehensive immigration reform to make all of 
this work. 

I yield back. 

Mr. Gallegly. The gentlelady’s time has expired. 

Would the Ranking Member like that additional 1 minute? 

Ms. Lofgren. Thank you, Mr. Chairman. I appreciate that. 

I just wanted to make a couple of closing comments. 

First, the arbitration provision in this bill is, I think, particularly 
objectionable, because to say that the farmworker who is going to 
be paid under the bill $7.60 an hour is going to pay half the cost 
of the arbiter’s salary, which is usually hundreds of dollars an 
hour, means that basically there is going to be no recourse. 

And I am not saying that any one of you as employers would do 
something wrong, but there are instances, unfortunately more than 
we would like, where people are cheated, not paid. And there has 
to be some recourse to justice. 

So I just think that is a very serious problem. 

And I object to the bill overall, but surely, we would not expect 
somebody who is so poor and works so hard to be unpaid and have 
no recourse to justice. That just cannot be the America that we be- 
lieve in. 

I would just like to note that our former colleague, Adam Put- 
nam, was certainly very instrumental in putting together the ag 
labor bill that had broad consensus across the aisle when it was 
introduced. I really think we would be much better off enacting 
that bill as it was written by Republicans and Democrats to serve 
both the ag industry but also the people who work so hard to pick 
our crops. 

And with that, Mr. Chairman, I appreciate the additional 
minute. And I yield back the balance. 

Mr. Gallegly. I thank the gentlelady. 

And I would also like to thank our witnesses for being here 
today. 

Without objection, all Members will have 5 legislative days to 
submit to the Chair additional written questions for the witnesses, 
which will be forwarded, and ask the witnesses to make an attempt 
to respond as promptly as possible, so their answers can be made 
a part of the record of this hearing. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion into the record. 

And with that, thank you very much, gentlemen, and the Sub- 
committee stands adjourned. 

[Whereupon, at 3:35 p.m., the Subcommittee was adjourned.] 
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Northwest Justice Project 


6 S. Second St., Snile 510 
Yakima, WA 98901 
Tel. (509) 574-4234 
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September 15, 2011 


Lamar S. Smith, Chairman 
House of Representatives 
Committee oil the Judiciary 
2138 Rayburn House Office Building 
Washington D.C. 20515-6216 


Re: American Specialty Agriculture Act 


Dear Chairman Smith: 

In written testimony submitted to Congress this past Thursday, Dan Fazio from the 
Washington Farm Labor Association represented that the legal services provider in 
Washington threatened legal action unless a farmer reimbursed workers for certain costs that 
the farmer was not required to reimburse pursuant to the H-2A regulations, with the ulterior 
motive of attacking the H2-A regulation. 

Northwest Justice Project (NJP) is the statewide legal provider in Washington State. We 
would like the opportunity to correct the record. NJP advocates have not engaged in any 
attempts to challenge the existing I T-2 A regulations, and most definitely have not done so by 
threatening legal action against employers. Mr. Fazio may be referring to a case in which H2- 
A workers sent a letter to a grower requesting reimbursement for pre-employment costs that 
had resulted in violations of the obligation to pay minimum wage under the Fair Labor 
Standards Act. The claims were made under FLSA. and not the H-2A regulations. The 
matter has been the subject of amicable negotiation. To my knowledge no affirmative 
litigation h as been brought against growers in W ashington challenging the reimbursement 
provisions of the H-2A regulations. 

I request that this letter be made part of the hearing record. 
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Florida legal services, inc. 
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PRESIDENT 


KENTR. SPUHIER 

DIRECTOR 


September 14, 2011 

Lamar S Smith, Chairman 
House of Representatives 
Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington O.C. 20515-8216 

Re: American Speciality Agriculture Act 

Dear Chairman Smith: 

I would like to furnish the Subcommittee with some additional information referred to in my 
testimony last week with respect to the wages paid agricultural workers in the United States I 
ask that this letter be made part of the hearing record. 

There are two main sources of such data - the Farm Labor Survey which is carried out by the 
Department of Agriculture's National Agricultural Statistical Service and the Occupational 
Employment Statistics which are generated by the Department of Labor's Bureau of Labor 
Statistics. 

The Farm Labor Survey which provides the data for the adverse effect wage rate under the 
current H-2A program is a quarterly survey of approximately 12,000 farmers and ranchers 
across fhe United States to obtain data on the number of agricultural workers, numbers of 
hours worked, and wage rates at the national and regional levels The data is aggregated in 
order to meet the Department of Agriculture's standards of accuracy for its agricultural 
statistics. This is both an advantage and disadvantage - the statistics are accurate but not as 
specific as to occupation and geographical area as might be desired. The Bureau ot Labor 
Statistic's OES data has the opposite problem - although it is available at the county level and 
by occupation, the sample sizes are much smaller, and the estimates are not as accurate as 
the Farm Labor Survey, A further drawback of the OES surveys is that farms are not surveyed 
by the Bureau of Labor Statistics. Since farms are the main employers of farmworkers in the 
United States, the OES survey is sampling a much smaller universe, i.e., businesses which are 
not farms, but which employ farmworkers. 

The most recent report of the Farm Labor Survey was released on August 1 8, 201 1 . (See 
Attachment 1). This survey covered an estimated 1,186,000 hired workers on the Nation's 
farms and ranches during the week of July 1 0-16, 201 1 . Farm operators paid their hired 
workers an average of $10.90 per hour during the July 201 1 reference week. Field workers 
received an average of $10.24 per hour while livestock workers earned $10.28 per hour. The 
field and livestock combined rate (which is used to calculate the AEWRs) was $10.25 per hour. 
The field and livestock combined rate includes wages paid agricultural equipment operators bul 
not wages paid supervisors. Admitting a large number of guest workers at wage lower than 
$10.25 per hour cannot help but have an adverse impact on the wages of U.S farmworkers. 
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We can see what the wage differential will be under the methodology set forth in the American 
Specialty Agriculture Act by looking at DOL's Online Wage Library for specific locations and 
occupations. It should be noted that the although the bill's title refers to “Speciality Agriculture" 
H-2C workers could be admitted to perform any agricultural job in the United States including 
the supervisory and agricultural equipment operator occupations which employ many U.S. 
workers. 

I am attaching the FLC wage results for the agricultural occupations in the Oxnard-Thousand 
Oaks-Ventura CA MSA (See Attachment 2). If the American Specialty Agriculture Act were 
passed, employers in Ventura County would be able to bring in guest workers at wages from 
$1.00 to $6.00 less than the average wage currently paid in Ventura County depending on the 
occupation: 


Occupation 

Average Wage 
Ventura County 
California 

Proposed H-2C 
Wage (Level 1 
Wage) 

Difference 

Frontline Supervisors 

$17.98 per hour 

$11. 44 per hour 

- $6.58 per hour 

Agricultural Equipment 
Operators 

$13.94 per hour 

$9.89 per hour 

-$4.06 per hour 

Farmworkers Farm, 

Ranch, and Aquaculture 
Animals 

$12.00 per hour 

$8.93 per hour 

-$3.07 per hour 

Agricultural Workers, All 
Other 

$9.48 per hour 

$8.93 per hour 

-$1.05 per hour 

Farmworkers, Laborers, 
Crop, Nursery, and 
Greenhouse 

$9.53 per hour 

$8.66 hour 

-$.87 per hour 

Graders and Sorters, 
Agricultural Products 

$8.93 per hour 

$8.73 per hour 

-$.20 per hour 


As I pointed out in my testimony, the employers would not have to pay employment taxes on 
the H-2C workers further increasing the incentive to prefer guest workers over U.S. workers. 

The results are similar throughout the United States. Although the Bureau of Labor Statistics 
does not publish the Level 1 wage on a national level, it does provide the 25"' percentile wage 
by occupation. The 25"’ percentile wage is actually higher than the Level 1 wage but it does 
provide a basis for estimating the magnitude of the wage cut for farm workers under the 
American Specialty Agriculture Act on a national basis. 
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Occupation 

Mean (Average) 
Hourly Wage 
BLS National 
Employment 
Statistics 

25% 

Percentile 

Wage 

Difference 

Frontline Supervisors 

$21.65 per hour 

$14.94 per hour 

-$6.71 per hour 

Agricultural Equipment 
Operators 

$12.49 per hour 

$9.22 per hour 

- $3.27 per hour 

Farmworkers Farm, 

Ranch, and Aquaculture 
Animals 

$11 .56 per hour 

$8.77 per hour 

- $2.79 per hour 

Farm workers, Laborers, 
Crop, Nursery, and 
Greenhouse 

$9.64 per hour 

$8.46 per hour 

-$1.18perhour 

Graders and Sorters, 
Agricultural Products 

$10.18per hour 

$8.57 per hour 

-$1.61 per hour 

Agricultural Workers, 

All Other 

$13.35 per hour 

$9.39 per hour 

- $3.96 per hour 


I am attaching the National OES estimates for the occupations listed (Attachment 3). 

I understand the intent of the E-Verify legislation is to protect the wages, working conditions, 
and job opportunities of American workers from being undermined by the continued 
employment of unauthorized aliens. Admitting additional 500.000 guest workers at a wage rate 
which is lower than the wage paid 80 to 85% of the current workforce will also undermine 
American job opportunities and wages. If the goal is a stable, legal workforce for agriculture, I 
believe the best solution is to provide the current unauthorized workforce with legal status, end 
illegal migration, and curtail the use of guest worker programs in agriculture. Such a policy 
would allow the industry to transition to a more productive, better paid workforce and over time 
would end our dependence on foreign agricultural workers. I believe that outcome is totally 
feasible, realistic and in our national interest. 

Thank you again for the opportunity to testify before the Subcommittee. 

Sincerely, 

Robert A. Williams 
Attorney at Law 

cc: Members of the Committee 

Attachments 
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USDA 



ISSN: 1949-0909 


Farm Labor 


Released August 18, 2011, by the National Agricultural Statistics Service (NASS), Agricultural Statistics Board, United States Department of 
Agriculture (USDA). 


Hired Workers Down 5 Percent, Wage Rates Up 1 Percent From a Year Ago 

There were 1,186,000 hired workers on the Nation’s farms and ranches during the week of July 10-16, 201 1, down 
5 percent from a year ago. Of these hired workers, 836,000 were hired directly by farm operators. Agricultural service 
employees on farms and ranches made up the remaining 350,000 workers. 

Farm operators paid their hired workers an average wage of $10.90 per hour during the July 201 1 reference week, up 
1 1 cents from a year earlier. Field workers received an average of $ 10.24 per hour, up 15 cents from last July, while 
livestock workers earned $1 0.28 per hour compared with $ 10. 1 5 a year earlier. The field and livestock worker combined 
wage rate, at $10.25 per hour, was up 14 cents from last year. The number ofhours worked averaged 41.3 for hired 
workers during the survey week, up 1 percent from a year ago. 

The largest decreases in the number of hired workers from last year occurred in California and in the Pacific (Oregon and 
Washington), Northern Plains (Kansas, Nebraska, North Dakota, and South Dakota), and Com Belt I (Illinois, Indiana, 
and Ohio) regions. In California and in the Pacific region, the wet spring and cooler than normal summer temperatures 
delayed crop development, reducing the demand for hired workers. Above normal temperatures, heavy rains, and high 
winds in the Northern Plains and Corn Belt I regions discouraged crop progress and slowed field activity. Therefore, 
fewer hired workers were needed. 

The largest increases in the number of hired workers from last year occurred in the Lake (Michigan, Minnesota, and 
Wisconsin) and Appalachian II (Kentucky, Tennessee, and West Virginia) regions and in Florida. In the Lake and 
Appalachian II regions, the wet conditions during last year’s reference week slowed field activity for two days. Drier 
conditions this year allowed fieldwork to progress rapidly, increasing the demand for hired workers. Recent rains in 
Florida improved crop growth which led to heightened activity on farms causing more hired workers to be necessary. 

Hired worker wage rates were generally above a year ago in most regions. The largest increases occurred in Florida and in 
the Com Belt II (Iowa and Missouri), Appalachian II, and Southern Plains (Oklahoma and Texas) regions. The higher 
wages in Florida were due to strong demand from the nursery and greenhouse industry. In the Com Belt II region, the 
higher wages were due to a lower proportion of part time workers. There was also a larger percentage of more highly 
skilled machine operators on grain farms. Fewer hours worked combined with fewer part time workers in the Appalachian 
II region led to the increase in wages. In the Southern Plains region, there were more salaried workers working fewer 
hours which pushed the average wage up. 
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Hired Workers and Wage Rates - United States 


[Excludes Alaska] 


Farm employment 

July 11-17, 

2010 

April 10-16, 

2011 1 

July 10-16, 

2011 


(1,000) 

(1,000) 

(1,000) 

Hired workers 




150 days or more 

627 


606 

1 49 days or less 

258 


230 

Total i 

885 


836 

Agricultural services 




Workers working on farms 1 

360 


350 

Hired farm and service workers 

1,245 


1,186 


(hours per week) 

(hours per week) 

(hours per week) 

Hours worked by hired workers 

40.7 


41.3 


(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

Wage rate 




Field and livestock combined 

10.11 


10.25 

=ieid 

10.09 


10.24 

L vestcck 

10.15 


10.20 

A hirec wckers 2 

10.79 


10.90 


' The April 2011 Farm Labor Survey was not conducted. 

2 Benefits, such as housing and meats, are provided some workers but the values are not included in the wage rates. 

3 Excludes agricultural service workers. 
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Number of Workers and Hours Worked - Regions and United States: July 10-16, 2011 


[Excludes agricultural service workers] 


United States 
and region 1 

Hired 

Number 

of 

workers 

Expected to be employed 

Number 
of hours 
worked 

150 days 
or more 

1 49 days 
or less 


(1,000) 

(1,000) 

(1,000) 

(hours per week) 

Norineast I 

38 

28 

10 

41.3 

Northeasl II 

33 

21 

12 

39.2 

Aocaiach an I . 

41 

31 

10 

42.8 

Aocaiach an i 

32 

19 

13 

34.0 

Southeast 

31 

22 

9 

39.4 

-orida 

40 

37 

3 

40.3 

.a<e 

74 

50 

24 

36.7 

Go^be : ' 

41 

29 

12 

34.4 

Gombe t 'i 

33 

25 

8 

37.1 

Data 

25 

18 

7 

39.5 

Northern Pla ns 

37 

27 

10 

45.2 

Scutrem s .air.s 

51 

40 

11 

40.0 

Mountain • 

28 

21 

7 j 

44.5 

Mountain i 

19 

16 

3 ! 

46.0 

Mountain : : 

16 

15 

1 

46.0 

Pac r .c 

111 

56 

55 

42.5 

California 

179 

145 

34 

44,7 

Hawaii 

7 

6 

1 

38.0 

United States 2 

836 

606 

230 

41.3 


1 Region map on page 14. 

2 Excludes Alaska. 
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Wage Rates by Type of Worker - Regions and United States: July 10-16, 2011 


[Excludes agricultural service workers) 


United Slates 
and region 1 

Type of worker j 

Wage rates for 
all hired workers 

Reid 

Livestock 

Field and livestock 
combined 


(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

Northeast 1 

10.63 

9.83 

10.35 

11.00 

Northeast II 

9.93 

10.46 

10.05 

10.95 

Appalachian I 

9.20 

9.89 

9.35 

9.85 

Appalachian II 

9.49 

9.51 

9.50 

10.50 

Southeast 

9.18 

8.72 

9 05 

9.70 

F lords 

9.90 

10.20 

9.95 

12.15 

ake 

10.33 

10.24 

10.30 ; 

10.75 

Ccmteit i 

10.66 

10.63 

10.65 I 

11.15 

Cembali i: 

12.25 

11.43 i 

12.00 : 

12.15 

Cells 

9.24 

10.27 i 

9.50 

9.85 

Northern Plains 

11.04 

10.96 

11.00 

11.20 

Southern Plains 

10.14 

10.25 

10 20 

10.60 

Mounta n 

10.18 

9.91 

10.05 

10.25 

Mounta n 1 

9.77 

9.19 

9.55 

10.55 

Mounta n II 

9.89 

10.65 

10.20 

11.10 

Paclf c 

10.82 

10.56 

10.80 

11.28 

Califc'n a 

10.00 

10.80 

10.10 

10.80 

Hawaii 

12.70 

13.25 

12.76 

14.91 

United States 2 

10.24 

10.28 

10.25 

10.90 


' Region map on page 14. 
2 Excludes Alaska. 
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Number of Workers and Hours Worked - Regions and United States: July 11-17, 2010 


[Excludes agricultural service workers] 


United States 
and region 1 

Hired 

Number 

of 

workers 

Expected to be employed , 

Number 
of hours 
worked 

1 50 days 
or more 

1 49 days 
or less 


(1,000) 

(1,000) 

(1,000) 

(hours per week) 

Sorneast 

38 

25 

13 

43.7 

So-.neast I 

37 

25 

12 

39.2 

Appalachian I 

44 

27 

17 

39.9 

Acoaiacmar it 

24 

13 

11 

35.4 

SCvl'east 

36 

27 

9 | 

38.9 

Florida 

35 

28 

7 1 

37.7 

^ake . . . 

64 

42 

22 

34.4 

Cs."ibelt 1 | 

50 

34 

16 

37,4 

Csrnbelt II ... 

33 

21 

12 

31,9 

Deita 

29 

18 

11 

38,3 

Nsrtherr Plains 

46 

36 

10 

43,7 

Southern s lahs 

53 

44 

9 

44.0 

Mountain 1 

27 • 

19 

8 

42.3 

Ms-wain H 

24 

18 

6 

44.1 

Ms„n:a ; n III 

19 

16 

3 

44.6 

Pacific 

120 

65 j 

55 

42.5 

California 

200 

164 

36 

43.4 

Hawaii 

6 

5 

1 

37.0 

United States 2 

885 

627 

258 

40.7 


1 Region map on page 14 

2 Excludes Alaska. 
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Wage Rates by Type of Worker - Regions and United States: July 11-17, 2010 


[Excludes agricultural service workers] 


United States 
and region ' 

Type of worker 

Wage rates for 
all hired workers 

Field 

Livestock 

Field and livestock 
combined 


(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

Northeast 1 

9.81 

9.59 

9.73 j 

10.35 

Northeast II 

10.55 

9.09 

10 26 

11.10 

Appalachian 1 

8.77 

9.07 

8.82 

9.40 






Southeast 

9.12 

9.69 

9.30 

9.97 

Florida i 

9.40 

9.40 

9.40 

10.68 

-a<e i 

11.09 i 

9.47 

10.45 

11.10 






Corrce: I! 

10.51 i 

11.45 

10.95 

11.20 

Oe".a 

9.02 1 

8.96 | 

9.00 

9.34 

Northern Plains 

11.74 : 

11.20 

11.50 

11.80 

Southern Plains 

8.98 

9.54 

9.20 

9.90 

Mou~ta r 

9.95 

9.39 

9.70 

10.32 

Vou-tar l 

9.61 

899 

9 40 

10.06 

Mou-tar !l 

9.70 

969 

9.70 

10.50 

Pacific 

10.65 

11.89 

10.75 

11.27 

Ca 'oma 

10.10 

11.10 

10.23 

11.12 

Kawai 

1200 

14 20 

12.19 

14.41 

United States 2 

10.09 

10.15 

10.11 

10.79 


1 Region map on page 14. 

2 Excludes Alaska. 


Farm Labor (August 2011) 

U5DA, National Agricultural Statistics Service 



139 


Combined Field and Livestock Worker Wage Rates by Type of Farm - Regions 
and 48 States: July 11-17, 2010 


[Excludes agricultural service workers] 


Region 1 

Field 

crops 

Other 

crops 

Livestock j 

and poultry ! 

All 


(dollars per hour) 

(dollars per hour) 

(dollars per hour) 1 

(dollars per hour) 

Northeast 

9.62 

9.75 

10.41 I 

9.97 

Appalach an 

8.37 

8.86 

9.65 | 

8.83 

Southeast 

7.99 

9.30 

9.76 j 

9.35 

|jik<- 

11.14 

11.36 

9.20 1 

10.45 

Co "celt 

11.06 

10 00 

11.20 i 

10.82 

Celts 

9.06 

9.94 

8.71 ■ 

9.00 

Northern Plains 

(D) 

10.16 

11.08 1 

11.50 

Southern F'alrs 

8.86 

8.86 

9.58 1 

9.20 

Mountain 

10.39 

9.42 

9.56 

9.60 

Pacfc 

12.17 

10.30 

11.46 

10.49 

•18 Slates 

10.17 

10.05 

10.28 

10.14 


(D) Withheld to avoid disclosing data for individual operations. 

1 Regions consist of the following States: 

Northeast: Connecticut, Delaware, Maryland, Maine, Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, 
Vermont. 

Appalachian: Kentucky, North Carolina, Tennessee, Virginia, West Virginia. 

Southeast: Alabama, Florida, Georgia. South Carolina. 

Lake: Michigan, Minnesota, Wisconsin. 

Cornbelt: Iowa, Illinois, Indiana, Missouri, Ohio. 

Delta: Arkansas, Louisiana, Mississippi. 

Northern Plains: Kansas, Nebraska, North Dakota, South Dakota. 

Southern Plains: Oklahoma, Texas. 

Mountain: Arizona, Colorado, Idaho, Montana, New Mexico, Nevada, Utah, Wyoming. 

Pacific: California, Oregon, Washington. 

48 States: All States, excluding Alaska and Hawaii. 


Combined Field and Livestock Worker Wage Rates by Type of Farm - Regions 
and 48 States: July 10-16, 2011 


[Excludes agricultural service workers] 


Ragion ' 

Held 

crops 

Other 

crops 

Livestock 
and poultry 

All 

farms 


(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

(dollars per hour) 

Northeast 1 

9.42 

10.38 

1009 

10.21 

Appalacnlan 

9 14 

9.48 

9.54 

9.41 

Southeast 

9.43 

958 

9 42 

9.53 

•-a<e 

11.22 

10.16 

10.22 

10.30 

Cornbelt 

12.25 

10 24 

11.35 

11.29 

Ce la 

8.99 

991 

10.33 

9.50 

\c-.hero P ams 

11.42 

11.20 

10.63 

11.00 

Scut-ero Plains 

<D)| 

9.20 

10.32 

10.20 

Mountain 

9.02 j 

9.85 

10,16 

9.94 

Pac r c 

11.58 ! 

10.30 

10.31 

10.36 

46 Stales 

10.68 : 

10.14 

10 24 

10.25 


(D) Withheld to avoid disclosing data for individual operations. 

1 Regions consist of the fallowing States: 

Northeast: Connecticut, Delaware, Maryland, Maine, Massachusetts, New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, 
Vermont. 

Appalachian: Kentucky, North Carolina, Tennessee, Virginia, West Virginia. 

Southeast: Alabama, Florida, Georgia, South Carolina. 

Lake: Michigan, Minnesota, Wisconsin. 

Combelt: Iowa, Illinois, Indiana, Missouri, Ohio. 

Delta: Arkansas, Louisiana, Mississippi. 

Northern Plains: Kansas, Nebraska, North Dakota, South Dakota. 

Southern Plains: Oklahoma, Texas. 

Mountain: Arizona, Colorado, Idaho, Montana, New Mexico, Nevada, Utah, Wyoming. 

Pacific: California, Oregon, Washington. 

48 States: All States, excluding Alaska and Hawaii. 
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All Hired Worker Wage Rates, by Economic Class of Farm - Regions 
and 48 States: July 11-17, 2010 


[Excludes agricultural service workers] 


Region ' 

Gross value sales-$ 1. 000 

All 

<50 

50-99 

100-249 

250-499 

500-999 

1.000+ 


(dollars per 

(dollars per 

(dollars per 

(dollars per 

(dollars per 

(dollars per 

(dollars per 


hour) 

hour) 

hour) 

hour) 

hour) 

hour) 

hour) 

Narlneast 

11.99 

10.13 

9.58 

9.60 

10.91 

10.97 

10.70 

Appaiacnar ... 

8.78 

10.14 

8.55 

8 89 

9.03 

10.25 

9.47 

Southeast 

9.94 

9.37 

9.78 

10.40 

10.21 

10.53 

10.31 

La<e 

10.54 

(D) 

9.40 

9.91 

11.98 

11.26 

11.10 

Ccxce : 

10.17 

9.57 

10.73 

10.31 

10.93 

11.93 

11.20 

Delta 

8.44 

(D) 

9.34 

9.77 

9.30 

10.08 

9.34 

Ncrtnern Plans 

10.46 

9.53 

10.54 

12.29 

12.32 

12.01 

11.80 

So-lhern 3 lairs 

9.66 

9.04 

10.30 

9.06 

10.46 

10.49 

9.90 

Mcunta r 

10.23 

9.39 

9.44 

10.19 

11.27 

10.31 

10.28 

Pacific 

10.04 

(D) 

11.82 

11.39 

11.19 

11.19 

11.23 

<t8 States 

9.98 

10.37 

10.31 

10 38 

11.07 

11.06 

10.79 


(C) 'vV. Uncle Ic a vc id c sees rg dais for individual operations 
Regions consist of the following States: 

Northeast: Connecticut, Delaware, Maryland, Maine, Massachusetts. New Hampshire, New Jersey, New York, Pennsylvania, Rhode Island, 
Vermont. 

Appalachian: Kentucky, North Carolina. Tennessee, Virginia, West Virginia. 

Southeast: Alabama, Florida, Georgia, South Carolina. 

Lake: Michigan, Minnesota, Wisconsin. 

Combelt: Iowa, Illinois, Indiana, Missouri, Ohio. 

Delta: Arkansas, Louisiana, Mississippi. 

Northern Plains: Kansas, Nebraska, North Dakota, South Dakota. 

Southern Plains: Oklahoma, Texas 

Mountain: Arizona, Colorado, Idaho, Montana, New Mexico, Nevada, Utah, Wyoming. 

Pacific: California, Oregon, Washington. 

48 States; All States, excluding Alaska and Hawaii. 


All Hired Worker Wage Rates, by Economic Class of Farm - Regions 
and 48 States: July 10-16, 2011 


[Excludes agricultural service workers] 


Region ' 

Gross value sales -$1,000 

All 

farms 

<50 

50-99 

100-249 

250-499 

500-999 

1,000+ 


(dollars per 

(dollars per 

(dollars per 

(dollars per 

(dollars per 

(dollars per 

(dollars per 


hour) 

hour) 

hour) 

hour) 

hour) 

hour) 

hour) 

Ncrheas: 

11 11 j 

9.65 

8.82 

10 06 

11.30 

11.62 

10.98 

Acpaacman 

9.30 : 

9.50 

9.45 

10.96 

1024 

10.45 

10.10 

Sour east 

9.72 ! 

10.56 

9.38 

11.29 

961 

11.77 

11.09 

.ake 

11.15 

962 

10.01 

9.41 

10.27 

11.43 

10.75 

ttcnbell 

1115 

858 

(D) 

10 98 

11.75 

12.30 

11.61 

Data 

9 86 

11.23 

9.73 

9.69 

1047 

9.62 

9.85 

Natherr ^airs 

8 49 

10.55 

9.75 

9.58 

11.75 

11.82 

11.20 

Scut-err Plans 

9 79 

10.29 

10.45 

11.80 

11.27 

10.38 

10.60 

Mountain 

5 59 

(D) 

(D) 

9.92 

10.06 

11.10 

10.56 

Pac'lc 

1069 

11.07 

11.13 

11.52 

10.65 

11.00 

10.98 

48 Slates 

10 23 

9.78 

10.51 

10.78 

10 78 

11.22 

10.87 


(D) Withheld to avoid disclosing data for individual operations. 

Regions consist of the following States: 

Northeast: Connecticut, Delaware, Maryland, Maine, Massachusetts, New Hampshire, New Jersey, NewYork, Pennsylvania, Rhode Island, 
Vermont. 

Appalachian: Kentucky, North Carolina, Tennessee, Virginia, West Virginia. 

Southeast: Alabama, Florida, Georgia. South Carolina. 

Lake: Michigan, Minnesota, Wisconsin. 

Combelt: Iowa, Illinois, Indiana, Missouri, Ohio. 

Delta: Arkansas, Louisiana. Mississippi. 

Northern Plains: Kansas. Nebraska. North Dakota, South Dakota. 

Southern Plains: Oklahoma, Texas. 

Mountain: Arizona, Colorado, Idaho, Montana, New Mexico, Nevada, Utah, Wyoming. 

Pacific; California, Oregon, Washington. 

48 States: All States, excluding Alaska and Hawaii. 
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Field and Livestock Workers by Type of Farm 

[Excluding Alaska and Hawaii. Excludes agricultural service workers] 


Type of farm 

July 11-17, 

2010 

April 10-16, 

2011 ' 

July 10-16, 

2011 


(percent) 

(percent) 

(percent) 

Field crops 

13 


13 

Other craps 

58 


58 

Livestock, dairy, and poultry 

29 


29 


1 The April 2011 Farm Labor Survey was not conducted. 


Hired Workers by Economic Class of Farm 


[Excluding Alaska and Hawaii. Excludes agricultural service workers] 


Gross value of sales 

July 11-17, 

2010 

April 10-16, 

2011 1 

July 10-16, 

2011 


(percent) 

(percent) 

(percent) 

Less tnan SS0 000 

11 


12 

S5D.D30S99 999 

5 


5 

S13C30C-S249.99S 

9 


10 

«25C 30C-S499 999 

12 


10 

S 500, OOC -5999,999 

13 


13 

$1 000,030 ardover 

50 


50 


' The April 2011 Farm Labor Survey was not conducted. 


Hired Workers by Number of Workers on Farm 


[Excluding Alaska. Excludes agricultural service workers] 


Number of workers on farm 

July 11-17, 

2010 

April 10-16, 

2011 1 

July 10-16, 

2011 


(percent) 

(percent) 

(percent) 

Employed on farms hiring 




' worker - 

9 


9 

2 workers 

6 


9 

3-6 workers 

16 


19 

7-1 3 workers 

7 


8 

11-20 worse's 

12 


11 

21-50 worxers 

13 


14 

51 or more workers 

35 


30 


' The April 2011 Farm Labor Survey was not conducted. 
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Agricultural Services 

Agricultural service operations provided 350,000 workers for the Nation's farms and ranches during the week of July 
10-1 6, 201 1 . Agricultural service workers in California numbered 148,000 this July, up 6 percent from last year. Florida’s 
number of agricultural service workers was 3,000, up 50 percent from last year. 

The average wages received by agricultural service workers in California and Florida were S10.75 and $12.45 per hour, 
respectively. Comparable wages in July 2010 were S10.75 per hour in California and $ 1 1 .95 per hour in Florida. 


Number of Agricultural Service Workers, Hours Worked, and Wage Rates - California, Florida, and 
United States 

[Data are for agricultural services performed on the farm by custom service units. These statistics are not included in the State-Regional tables] 


State 

Number of workers 
working on farms 

Hours 1 

worked 

Wage 

1 July 
2010 

I April 

| 2011 2 

July 

2011 

July 

2010 

April 

2011 2 

July 

2011 

July 

I 2010 

April 

2011 2 

July 

2011 


(1,000) 

| (1,000) 

(1,000) 

(hours) 

(hours) 

(hours) 

(dollars per 

I hour) 

(dollars per 
hour) 

(dollars per 
hour) 












360.0 


350.0 

(NA) 

(NA) 

(NA) 

(NA) 

(NA) 

(NA) 




(NA) Not available. 

Benefits, such as housing and meals, are provided to some workers but the values are not included in the wage rates. 
2 The April 201 1 Farm Labor Survey was not conducted. 
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Region 

States 

Northeast I 

Connecticut, Maine, Massachusetts, New Hampshire, 
New York, Rhode Island, Vermont. 

Northeast II 

Delaware, Maryland, New Jersey, Pennsylvania. 

Appalachian I 

North Carolina, Virginia. 

Appalachian II 

Kentucky, Tennessee, West Virginia. 

Southeast 

Alabama, Georgia, South Carolina. 

Lake 

Michigan, Minnesota, Wisconsin. 

Combelt I 

Illinois, Indiana, Ohio. 

Combelt II 

Iowa, Missouri. 

Delta 

Arkansas, Louisiana, Mississippi. 

Northern Plains 

Kansas, Nebraska, North Dakota, South Dakota. 

Southern Plains 

Oklahoma, Texas. 

Mountain I 

Idaho, Montana, Wyoming. 

Mountain II 

Colorado, Nevada, Utah. 

Mountain III 

Arizona, New Mexico. 

Pacific 

Oregon, Washington. 
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Farm Labor Definitions 

The following definitions are provided to assist in interpreting statistics published in quarterly Farm Labor reports. To 
ensure consistency in data collection, the questionnaires and instruction manual used by the interviewers provide more in- 
depth explanations of these terms. 


Farm or Ranch: A place that sells, or would normally sell, at least S 1,000 worth of agricultural products during the year. 


Agricultural Work: Work done on a farm or ranch in connection with the production of agricultural products, including 
nursery and greenhouse products and animal specialties such as fur farms or apiaries. Also included is work done off the 
farm to handle farm related business, such as trips to buy feed or deliver products to local market. 


Hired Worker: Anyone, other than an agricultural service worker, who was paid for at least one hour of agricultural 
work on a farm or ranch. Worker type is determined by what the employee was primarily hired to do, not necessarily what 
work was done during the survey week. Type of workers include: 

Field Workers: Employees engaged in planting, tending and harvesting crops including 
operation of farm machinery on crop farms. 

Livestock Workers: Employees tending livestock, milking cows or caring for poultry, 
including operation of farm machinery on livestock or poultry operations. 

Supervisors: Mired managers, range foremen, crew leaders, etc. 

Other Workers: Employees engaged in agricultural work not included in the other three 
categories. Bookkeepers and pilots are examples. 


Methods of Pay: All wage rates are calculated based on total wages paid and total hours worked during the survey 
reference week. Wages paid other than hourly (bi-weekly, monthly, etc.) are converted to an hourly basis prior to 
summarization. Wages paid by piece rate (per quantity of produce picked, etc.) are also converted to an hourly basis. 

Perquisites: Benefits, such as cash bonuses, housing, or meals, provided to an employee in addition to pay are included in 
perquisites. Wage rates published in this release do not include the value of these benefits. 

Term of Employment: The length of time during the year the farm operator expects to employ those workers who were 
on the payroll during the survey week. 

Agricultural Service: Any farm-related service performed on a farm or ranch on a contract or fee basis. This primarily 
includes activities performed by contract workers on fruit, vegetable, or berry operations. It also includes custom work 
(see below), veterinarian work, artificial insemination, sheep shearing, milk testing, or any other farm -related activity 
performed on a farm or ranch on a "fee per service” basis rather than hourly. 

Contract Labor: Contract workers are paid by a crew leader, contractor, buyer, processor, cooperative, or other person 
who has an oral or written agreement with a farmer/rancher. Pruning, thinning, weeding or harvesting of fruit, vegetable 
or berry crops are examples. A machine is not a part of the service activity provided by the contractor. 

Custom Work: Work performed by machines and labor hired as a unit. Hay baling, combining, corn or cotton picking, 
spraying, fertilizing, and laser leveling are examples of custom work when the equipment is included in the service 
activity. 
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Type of Farm (or Ranch): An operation is classified in the farm type which accounts for the largest portion of the total 
gross value of sales for its agricultural production. 


Types of farms broken out in this publication arc: 

Field Crops: A farm producing wheat, rice, com, soybeans, barley, dry beans, rye, sorghum, cotton, popcorn, 
tobacco, or other such crops. 

Other Crops: A farm producing vegetables, melons, berry crops, grapes, tree nuts, citrus fruits, deciduous tree 
fruits, avocados, dates, figs, olives, nursery, or greenhouse crops. This category also includes farms producing 
potatoes, sugar crops, hay, peanuts, hops, mint, and maple syrup. 

Livestock or Poultry: A farm producing cattle, hogs, sheep, goats, milk, chickens, eggs, turkeys, or animal 
specialties such as furs, fish, honey, etc. 

Gross Value of Sales: This includes all income during a year from the sale of crops, livestock, dairy, poultry, or other 
related agricultural products, including the landlord's share and the value of products produced under contract. When 
commodities are placed under CCC loan, they are considered as sold. 
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Survey Methodology 

Survey Procedures: These data were collected by the National Agricultural Statistics Service (NASS) during the last two 
weeks of July using sampling procedures to ensure every employer of agricultural workers had a chance of being selected. 

Two samples of farm operators are selected. First, NASS maintains a list of farms that hire farm workers. Farms on this 
list are classified by size and type. Those expected to employ large numbers of workers are selected with greater 
frequency than those hiring few or no workers. A second sample consists of segments of land scientifically selected from 
an area sampling frame. Each June, highly trained interviewers locate each selected land segment and identify every farm 
operating land within the sample segment's boundaries. The names of farms found in these area segments are matched 
against the NASS list of farms; those not found on the list are included in the Labor survey sample to represent all farms. 
This methodology is known as multiple frame sampling, with an area sample used to measure the incompleteness of the 
list. Additionally, a list of agricultural service firms was sampled in California and Florida. The survey reference week 
was July 10-16, 2011. 

Reliability: Two types of errors, sampling and non-sampling, are always present in an estimate based on a sample 
survey. Both types affect the "accuracy" of die estimates. 

Sampling error occurs because a complete census is not taken. The sampling error measures the variation in estimates 
from the average of all possible samples. An estimate of 100 with a sampling error of 1 would mean that chances are 19 
out of 20 that the estimates from all possible samples averaged together would be between 98 and 102; which is the 
survey estimate, plus or minus two times the sampling error. The sampling error expressed as a percent of the estimate is 
called the relative sampling error. The relative sampling error for number of hired workers at the U.S. level is normally 
less than 5 percent. The relative sampling error for the number of hired workers generally ranged between 10 and 20 
percent at the regional level. The U.S. all hired farm worker wage rate had a relative sampling error of 0.7 percent. The 
relative sampling error was 0.7 percent for the combined field and livestock worker wage rate. Relative sampling errors 
for the all hired farm worker wage rate generally ranged between 2 and 5 percent at the regional levels. Relative sampling 
errors for wage rates published by type of farm and economic class of farm generally ranged between 2 and 19 percent at 
the regional level. 

Non-sampling errors can occur in a complete census as well as in sample surveys. They are caused by the inability to 
obtain correct information from each operation sampled, differences in interpreting questions or definitions, and mistakes 
in editing, coding or processing the data. Special efforts are taken at each step of the survey to minimize non-sampling 
errors. 

Revision Policy: Farm labor information is subject to revision the following quarter that the information is published and 
the year after the original publication date. The basis for revision must be supported by additional data that directly affect 
the level of the estimate. Worker numbers and wage rates for July 20 1 0 were subject to revision with this report. 
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Information Contacts 

Listed below are the commodity statisticians in the Environmental and Demographics Section of the Environmental, 
Economics, and Demographics Branch of the National Agricultural Statistics Service to contact for additional 
information. E-mail inquiries may be sent to nass@nass.usda.gov. 


Kevin Bames, Chief, Environmental, Economics, and Demographics Branch (202) 720-6146 

Dale P. Hawks, Head, Environmental and Demographics Section (202) 720-0684 

Mark Aitken - Farm Labor (202) 720-9523 

Jerry Campbell Energy, Census of Agriculture. (202) 720-558 1 

Liana Cuffir.an - Livestock Chemical Usage, Postharvest Chemical Usage (202) 690-0392 

Vincent Davis - Census of Agriculture (202) 690-3228 

Doug Fanner - Fruit Chemical Usage, Vegetable Chemical Usage (202) 720-7492 

Theresa Varner - Field Crops Chemical Usage (202) 690-2284 


IB 
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Access to NASS Reports 

For your convenience, you may access NASS reports and products the following ways: 

> All reports are available electronically, at no cost, on the NASS web site: http://www.nass.usda.gov 

> Both national and state specific reports are available via a free e-mail subscription. To set-up this free 
subscription, visit http://www.nass.usda.gov and in the “Receive NASS Updates” box under “Receive reports by 
Email,” click on “National” or “State” to select the reports you would like to receive. 

'p' Printed reports may be purchased from the National Technical Information Service (NTIS) by calling toll-free 
(800) 999-6779, or (703) 605-6220 if calling from outside the United States or Canada. Accepted methods of 
payment are Visa, MasterCard, check, or money order. 

For more information on NASS surveys and reports, call the NASS Agricultural Statistics Hotline at (800) 727-9540, 

7:30 a.m. to 4:00 p.m. ET, or e-mail: nass@nass.usda.gov. 

The United States Department of Agriculture (USD A) prohibits discrimination in all its programs and activities on the 
basis of race, color, national origiu, age, disability, and where applicable, sex, marital status, familial status, parental 
status, religion, sexual orientation, political beliefs, genetic information, reprisal, or because all or a part of an individual's 
income is derived from any public assistance program. (Not all prohibited bases apply to all programs.) Persons with 
disabilities who require alternative means for communication of program information (Braille, large print, audiotape, etc.) 
should contact USDA's TARGET Center at (202) 720-2600 (voice and TDD). 

To file a complaint of discrimination, write to USD A, Assistant Secretary for Civil Rights, Office of the Assistant 
Secretary for Civil Rights, 1400 Independence Avenue, S.W., Stop 9410, Washington, DC 20250-9410, or call toll-free at 
(866) 632-9992 (English) or (800) 877-8339 (TDD) or (866) 377-8642 (English Federal-relay) or (800) 845-6136 
(Spanish Federal-relay). USDA is an equal opportunity provider and employer. 
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FLCDataCenler. com 


l«t)> .'www flcdotaceito.cufiVOesOuickRe»ulls.aspx^ci>de^45-209 I A) . 


FLC Wage Result* New Quick Search New Search Wizard 

Quick Search 

Search Wizard row selected the All lhdustr.es database for 7/201 1 - 6/2012 


Foreign Labor Certification Data Center 

Onfine Wage Library wak.ficdmaccmer.com 


hib Data 
H2A Data 
H2B Data 
Perm Data 


File Archive 


Voor search returned the following: Print Furnva: 

Area Cadet 37100 

Area Title: Oxnard-Thousand OoVs-Vtvitura, CA MSA 

OES/SOC Code: 45-2091 

OES/SOC Title: Agricultural Equipment Operators 

GeoLovel: t 

Level I Wage: *9 »9 hour - *20.571 v*«r 

Level 2 Wege: *1191 hour - *24.773 V ear 

Level 3 Wage: *13.94 hour • *25.995 year 

Level 4 Wage: tlS.96 hour - *33.197 year 

Mean Wage (H-2B): *13.94 hour - *28,995 year 


Skill Level 
Explanation 


This wage applies to tne following cruet occupations. 

45-2091 .00 Agricultural Equipment Operators 


Drive end control farm equipment to OH Bull and to plant, cultivate, and 
SVP Explanation harvest crops- May perform tasks, such as emp baling or hay bucking. May 

operate stationary equipment to perform post-harvest tasks, such as 
husking, shelling, threshing, and ginning. 

0*h«“ JobJone- 2 

Education 8 Training Code' he Level Ser 

change history For 00 Determining the proper occupation and wage level see the new 

Prevailing Wag* Guidance on lh« Skill level page 


FAQ 


The prevailing wage must be at, or above the federal or state or local minimum wage, 
whichever is higher The federal minimum wage is *7 25/hr effecbve July 24, 2009 


The Ten- gn uoor Certification pete center is deveiooed and maintained by tne State of utan under 
contract vwth the US Department of ixbo. Ofhce of Fare-go moot Certificat-un 


ATTACHMENT 2 


i i\f i 


q/nonn o n* a v 
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FLCRiiaCcrtter.com 


http / www Hcdauccrtcrcon>OesQuickResulU.ftipx?oodc'45-IO!1&.. 


Foreign Labor Certification Data Center 

Onfine Wage Library «rwwfkdrtoa-nti»r.r:oni 


FLC Wage Results New Quick Search New Search Wizard 

Quick Search 

Search Wizard You selected the All Industries daub**# for 7/2011 * 6/2012 



Hlb Data 
M2A Data 
H2B Oata 
Perm Data 


File Archive 


Your search returned the following: fYiut Forrnst 


Area Code: 

Area Title: 

OES/SOC Code: 
OE5/SOC Title: 
Workers 
Geolevel: 

Level 1 Wage: 

Level 2 Wage: 

Level 3 Wage: 

Level 4 Wage: 

Mean Wage (H-2B): 


37100 

China rd- Thousand Oaks -ventura, CA MSA 
45-1011 

First-line Supervisors of Farming, fishing, and Forestry 


*11 44 hour - *23.795 yea* 
*14.71 houi - *30,597 year 
*17.99 hour - *37,419 yea’ 
*21.26 hour - *44,221 year 
*17.98 hour - *37.398 year 


Skill Level 
Explanation 

SVP Explanation 


change history 


This W»ge applies to the following 0*Net occupations 

45- to 1 1.00 First-Line Supervisors/ Managers of Farming, Fishing, and Forestry 
Workers 

Directly supervise and coordinate the activities of agricultural, forestry, 
aquacultural, and related workers 

O *Nm** Jno2one: NA 

Education & Training Code- No Level Set 

45-1011 01 Flrst-Une Supervisors and Manager/Supervisors - Agricultural 
Crop Workers 


FAQ Directly supervise and coordinate activities of agricultural crop workers. 

Manager/SuperviftCirs arv generally round in smaller establishments where 
th#y perform both supervisory and management functions, such as 
accounting, marketing, and personnel work, and may also engage in the 
same agncultural work as the workers they supervise 
O’Net * JobZone 3 

Education A I raining Code No Level Set 


45-1011.02 First-Line Supervisors and Manager/Supervtsors - Animal 
Husbandry Workers 


Directly supervise and coordinate activities of animal husbandry workers. 
Manager/ Supervisors are generally found in smaller establishments where 
they perform both supervisory and management functions, Such as 
accounting, marketing, and personnel work, and may also engage in the 
Same animal husbandry work M the workers they supervise. 

0*N#t’" lobZono: 3 

Education A Training Code Nu Level Set 


45-1011.03 Flrst-Une Supervisors and Manager/Supervisors - Animal Care 
Workers, Eacept Livestock 


Directly supervise and coordinate activities of animal care workers 
Manager/Supervisors are generally found in smaller establishments where 
they perform both supervisory and management functions, such as 
accounting, marketing, and personnel work, and may also engage in the 
same animal care work as the workers they supervise. 
o-Nef - JobZone; 3 

Education A Training Code. No Levy* Set 

45-1011.04 First-Line Supervisors and Manager/5upervisors - Horticultural 
Workers 


Directly supervise and coordinate activities of horticultural workers. 
Manager/Supervisors ere generally found in smaller establishments were 
they perform both supervisory and management functions, such at 
accounting marketing, and personnel work, and may also engage in the 
same horticultural work as the works's they supervise. 

O'Net 1 " JobZone 3 

Education A Training Cod** No Level Set 
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FLC DataCcntcr com 


hop - www flctlatecentcr-conv’O»QwcKResulB asp\?co»5c=*»5-l0l l/t 


45-1011 .05 First-Line Supervisors and Manager/Supervisors - Logging 
Workers 

0>rectly supervise and coordinate activities of logging workers. 

Manager/ Supervisors are generally found »n smaller establishments whe»e 
they perform both supervisory and management functions, such ae 
accounting, marketing, and personnel work, and may also engage in me 
same logging work as the workers they supervise 
0«Nft'" JnbZone. 3 

Education ft Training Cade- No invet Set 

45-101 1.06 Fust-Line Supervisors and Man a per /Supervisors - Fishery Workers 

Directly supervise and coordinate activities of fishery workers 
Manner /Supervisors are generally found in smaller establishments where 
they perform both supervisory and management functions, such as 
accounting, marketing, and personnel work, and may also engage in the 
same fishery work as the workers they supervise. 

0*Ner~ JobZone: 4 

Education S Training cooe- no Level Set 

45-1011.07 First-Line Supervisors/Managers of Agricultural Crop and 
Horticultural Workers 

Directly supervise and coordinate activities of agricultural crop v 
horticultural workers. 

©•Net’” Jo©2cne; 3 

Education 6 Training Code: No Level set 

45-1011.08 First-Line Supervisors/ Managers of Animal Husbandry and Animal 
Care Workers 

Directly supervise and coordinate activities of animal husbandry or animal 
care workers 

O’Nef" lobZone J 

Education ft Training Code: No level Set 

For information on determining the proper occupation and wage level see the new 
Prevailing Waqe Guidance on the Skill level page 

The prevailing wage must be at, or above the federal or state or local minimum wage, 
whichever is nigher The federal mm-mum wage is S7.2S/hr effective July 24. 2009 


The Foreign laOor CeitihcaLiaf. Data Center is developed and Tvunusned Oy tne Stale o» Oten under 
contract with the US Ocpanment tf lslt . Office <S rcrwgr lb&ot Oiroficanon. 


inf) 


n uymn i o-fn am 
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FLCDaiaCcutcr.com 


http: U w w w . flcdauccmcr.c om'OcsQuickRcsuhvA;px?cude-45- 2093* 


Foreign Labor Certification Data Center 

Online Wage Library mwwJkdatacont^jcom 


Quick Search 
Search Wizard 


H1B Data 
H2A Data 
H2B Data 
Perm Data 


FLC Wage Results New Quick Search New Search Wizard 

You selected the Ail Industries database tor 7/2011 6/ 201 2 
Your search returned the following; Print Format 


Area Code: 

Area Title; 

OES/SOC Code: 
OES/SOC Title: 
GeoLevel: 

Level 1 Wage: 

Level 2 Wage: 

Level 3 Wage: 

Level 4 Wage: 

Mean Wage (H-2B): 


37100 

Ornard Thousand Oaks -Ventura, CA MSA 
45-2093 

Farmworkers, Farm, Ranch, and Aouacultural Animals 
1 

$8.93 hour - $18,574 year 
$10.47 hour - $21,778 yoar 
$12 00 hour - $24,960 year 
$13.54 hour - $28,163 year 
$12.00 hour - $24,960 v ear 


Skill Level 
Explanation 


SVP Explanation 


change history 
FAQ 


This wage applies to the following O'Net occupations: 

45-2093.00 Farmworkers, Farm and Ranch Animals 

Attend to live farm, ranch, or aquaculture! animals that may include cattle, 
sheep, swine, goats, horses and other equmes, poultry, bnhsh, shellfish, 
and bees Attend to animals produced for animal products, such as meat, 
fur, skins, feathers, eggs, milk, and honey. Duties may include feeding, 
watering, herding, grazing, castrating, branding, de-beaklng, weighing, 
catching, end loading animals May maintain records on animals; examine 
animals to detect diseases and injures, assist in birth deliveries; end 
administer medications, veer 'nations, or insecticides as appropriate, May 
clean ana maintain animal housing areas 
0*Ner*‘ JobZone: i 

Education 8 Training Code: No L-vei Set 

For information on determining the proper occupabon and waga level see the new 
Prevailing Wage Guidance on the Skill level page 

The prevailing wage must be at, or above the federal or state or local minimum wage, 
whichever is higher The federal minimum wage is $7 25/hr effective July 24, 2009 


0/1-7/7011 0-07 AM 
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FLCDutaCcnfet.cuni 


lap www flcdauiccnirr LoraOciO'iickRcsulls usp.x''ctufc--l5-2092& 


Foreign Labor Certification Data Center 

Online Wage Library *r#wJicaatacenior.u)m 


A 

} *m:; 


FLC Wage Results New Quick Search New Search Wirard 

Quick Search 

Search Wizard you selected the All Industries database tor 7/2011 • 6/2012 


Your search returned the following; Print Format 
Area Code: 37100 


M1B Data 

Area Title: 

OE5/SOC Code. 
OES/SOC Title: 

Oxnard Thousand Oaks -Ventura, CA MSA 

45-2092 

Farmworkers and Laborers, crop. Nursery, and Greenhouse 

H2A Data 

GeoLevel: 

l 

H2B Data 

Level 1 Wage: 

$8.66 hour - *18,013 year 

Perm Data 

Level 2 Wage: 

$910 hour - $18,928 year 


Level 3 Wage: 

$9.53 hour - $19,822 year 

File Archive 

Level 4 Wage: 

Mean Wage (H-2B): 

$9.97 hour - $20,738 year 
$9.53 hour - $19,822 year 

Skill Level 
Explanation 

This wage applies to me following O’Net occupations 

45-209 2.00 Farmworkers and Laborers. Crop, Nursery, and Greenhousa 


Manually plant, cultivate, and harvest vegetables, fruits, nuts, horticultural 
SVP Explanation specialties, and field crops. Use hand tools, such as shovels, trowels, hoes 

tampers, pruning hooks, shears, and knives. Duties may include tilling soil 
and applying fertilisers, transplanting, weeding, thinning, or pruning crops 
applying pesticides; cleaning, grading, sorting, packing and loading 
harvested products May construct trellises, repair fences and farm 

change Way 

’ ' O'Net " Job2on*i NA 

Education A Naming Code No Level Set 


FAQ 45-2092.01 Nursery Worker* 


Work <n nursery facilities or at customer locaoon planting, cultivating, 
harvesting, 3nd transplanting trees, shrubs, or plants 
O'Nef" JobZone; 1 

Education & Training Cone. No Level Set 


45-2092.02 General Farmworkers 


Apply pesticides, herbicides, and fertilizer to crops and livestock, plant, 
maintain, and harvest food crop*; and tend livestock and poultry. Repair 
farm buildings end fences, Oubes may include: operating milking machines 
and other dairy processing equipment; supervising seasonal help, irrigating 
crops; and hauling livestock products to market 
0’N«"‘ lob2one: 1 

Education » training Code: No Level S« 

For information on determining the proper occupabon and wage level see the new 
Prevailing Wage Guidance on the Skill Level page 


The prevailing wage must be at or above the federal Dr state or local minimum wage, 
whichever is higher The federal minimum wage is S7,2S/hr effective luly 24, 2009 


The Foreign Labor Cartincdticn Data Center « developed and maintained by the Slele of Uc*r. under 
: an tract with the J5 Department of lao:v, Office Of Foreign tabo Certification 


I I 


irlTCWH I Q AT 4 M 
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rLCDataCcmcr.com 


http: www flcJataccntcr conVOesOvuckRcsults aspx?code=45-2099& 


Foreign Labor Certification Data Center 

Online Wage Library wwwflcdatncwrprcutn 


fW. 


lU 


FLC Wage Results New Quick Search New Search Wizard 

Quick Search 

Search Wizard You selected the All Industries database for 7/2011 6/2012 


H1B Data 
H2A Data 
H2B Data 
Perm Data 


file Archive 


Your search returned the following: Print Format 

Area Code: 3/t00 

Area Title: Oxnard- Thousand Oaks- Ventura, CA MSA 

OES/SOC Code: 45-2099 

OES/SOC Title: Agricultural Workers, All Other 

Geolevel: 1 

Level 1 Wage: $8 43 hour - 517,534 year 

Level 2 Wage: $8.96 hour - $18,637 year 

Level 3 Wage: $9.48 hour - $19,718 year 

Level 4 Wage: $10-01 hour $20,821 year 

Mean Wage (H-2B): $9-48 hour $19,718 veer 


Skill Level 
Explanation 


This wage applies to the following 0*Net occupation* 

45-2099.99 Agricultural Workers, All Other 


SVP Explanation 


All agricultural workers not listed separately 

O'Net ‘ JooZnne: NA 

Education 8 framing Code. No Level Set 


For information on determining the proper occupation and wage level see the new 
Prevailing Wage Guidance on the Skill level page 

Change history in* prevailing wage must be at. or above the federal or state or local minimum wage. 

whichever is higher. The federal minimum wage is $/ 25/hr effective July 24. 2009 


FAQ 


Die rtveign Labor Certheation Data Canter is developed amt maintained by the State Cf Wat i under 
contract with U*e US Oeoarwent of Libor, omte c * Foreign labor CtfWKMiar. 


I I 
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FLCDatnCemei com 


Imp /'wvvw nalaJaccnier.com OesOuickRciijlts.aipx?code*-45-2CMI& 


Foreign Labor Certification Data Center 

Online Wage Library r.vw noigtxenier.com 




Quick Search 
Search Wizard 


SVP Explanation 


FLC Wage Results New Quick Search New Search Wizard 

You selected me Ail Industries database for 7/2041 - 6/2012 



Your search returned the following: Print Format 

HlB Data 

Area Coda: 

Area Title: 

OES/SOC Code: 
OES/SOC Title: 

37100 

Oxnard-Thousand Oaks -Ventura. CA M5A 
45-2041 

Graders and Sorters. Agricultural Product* 

H2A Data 

GeoLevcl: 

l 

H2B Data 

Level 1 Wage: 

**.73 hour - *18,158 year 

Perm Data 

Level 2 Wage: 

SB. 63 hour *18.366 year 


Level 3 Wage: 

*8.93 hour - *38,574 year 

File Archive 

Level 4 Wage: 

Mean Wage (H-2B): 

*9.03 hour - *18,782 year 
*8.93 hour - *18.574 year 

Skill Level 
Explanation 

Tins wage applies to the following o*Net occupations: 

45-2041.00 Graders and Sorters, Agricultural Products 


Grade, sort. o» classify unprocessed food and other agricultural products by 
size, weight, color, or condition. 

0*N«t'“ lobZone: 1 

Education a Training Cooo »to Level Set 


change history 
FAQ 


For information on determining Die proper occupation and wage level see the new 
Prevailing Wage Guidance on the Skid Level page 

Hie prevailing wag* must be at or above the federal or stale or local minimum wept, 
whichever is higher The federal minimum wage is $7 J5/hr effective July 24, 2009 


The Forogn Labor CerWiation Data Cower is developed and maintained by the Stifle of mar under 
contract with the US Dvaanmcm of labor, Office of Foreign labor CnrUftaaj-n 


I nf | 


0/17/7011 9 fit AM 
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First-Line Supervisors of Farming, Fishing, and Forestry Workers 
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Occupational Employment and Wages, May 2010 

45-1011 First-Line Supervisors of Farming, Fishing, and Forestry 
Workers 

Directly supervise and coordinate the activities of agricultural, forestry, aquacultural, and related 
workers. Exdudes "First-Line Supervisors of Landscaping, Lawn Service, and Groundskeeping 
Workers" (37-1012). 


National estimates for this occupation: Top 

Employment estimate and mean wage estimates for this occupation: 


Employment (JL) 

Employment 
RSE £3} 

Mean hourly ; 
wage 

Mean annua! 
wage (2) 

Wage RSE £3} 

19,540 

i 2.4% 

$21.65 

$45,040 

0.8 % 


Percentile wage estimates for this occupation: 


Percentile 

10% 

25% 

50% 

(Median) 

75% 

90% 

Hourly Wage 

$11.42 

$14.94 

$20.10 

$26.99 

$33.85 

Annual Wage (2) 

$23,760 

$31,070 

$41,800 ■ 

$56,140 

$70,420 


ATTACHMENT 3 
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Agricultural Equipment Operators 


http://www.bls.gov/oes/current/oes45209 1 .htm 
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Occupational Employment and Wages, May 2010 
45-2091 Agricultural Equipment Operators 

Drive and control farm equipment to till soil and to plant, cultivate, and harvest crops. May perform 
tasks, such as crop baling or hay bucking. May operate stationary equipment to perform post-harvest 
tasks, such as husking, shelling, threshing, and ginning. 


Industry profile for this occupation 
Se p araph.lC-pr pfiie for th is occu pation 


SEARCH OES 


National estimates for this occupation: Top 

Employment estimate and mean wage estimates for this occupation: 


OES TOPICS 

ARCHIVED DATA 
CHARTS & MAPS 

INFORMATION FOR 
RESPONDENTS 

TECHNICAL 

DOCUMENTATION 


Employment £1) 

Employment 

RSEU) 

Mean hourly 
wage 

Mean annual 
wage (2) 

Wage RSE £3) 

24,110 

4.0 % 

$12.49 

$25,970 

1.3 % 


Percentile wage estimates for this occupation: 


Percentile 

10% 

25% 

50% 

(Median) 

75% 

90% 

Hourly Wage 

$8.16 

$9.22 

$11.71 

$14.77 

$18.07 

Annual Wage £2} 

$16,970 

$19,180 

$24,360 

$30,720 

$37,580 
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Farmworkers, Farm, Ranch, and Aquacultural Animals 
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Occupational Employment and Wages, May 2010 

45-2093 Farmworkers, Farm, Ranch, and Aquacultural Animals 

Attend to live farm, ranch, or aquacultural animals that may include cattle, sheep, swine, goats, 
horses and cither equines, poultry, finfish, shellfish, and bees. Attend to animals produced for animal 
products, such as meat, fur, skins, feathers, eggs, milk, and honey. Duties may include feeding, 
watering, herding, grazing, castrating, branding, de-beaking, weighing, catching, and loading 
animals. May maintain records on animals; examine animals to detect diseases and injuries; assist in 
birth deliveries; and administer medications, vaccinations, or insecticides as appropriate. May clean 
and maintain animal housing areas. Includes workers who shear wool from sheep, and collect eggs 
in hatcheries. 

National estimates for this occupation 
Industry pr ofile fo r this occupation 
Geographic profile for this occupation 


National estimates for this occupation: Top 

Employment estimate and mean wage estimates for this occupation: 


Employment flj 

Employment 
RSE £1) 

Mean hourly 
wage 

Mean annual 
wage (2) 

Wage RSE £31 

31,880 

3.4 % 

$11.56 

$24,040 

1.2 % 


Percentile wage estimates for this occupation: 


Percentile 

10% 

25% 

50% i 
(Median)j 

75% 

90% 

Hourly Wage 

$7.83 

$8.77 

$10.56 

$13.39 

$16.71 

Annual Wage £2} 

$16,280 

$18,240 

$21,970 

$27,840 

$34,750 




159 


Farmworkers and Laborers, Crop, Nursery, and Greenhouse 
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BROWSE OES 

OES HOME 
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Occupational Employment and Wages, May 2010 
45-2092 Farmworkers and Laborers, Crop, Nursery, and 
Greenhouse 


OES DATABASES 
OES TABLES 
OES PUBLICATIONS 
OES FAQS 
CONTACT OES 

SEARCH OES 

] ! ! &j 

OES TOPICS 

ARCHIVED DATA 
CHARTS a MAPS 

INFORMATION FOR 
RESPONDENTS 


Manually plant, cultivate, and harvest vegetables, fruits, nuts, horticultural specialties, and field 
aops. Use hand tools, such as shovels, trowels, hoes, tampers, pruning hooks, shears, and knives. 
Duties may include tilling soil and applying fertilizers; transplanting, weeding, thinning, or pruning 
aops; applying pesticides; or cleaning, grading, sorting, packing, and loading harvested products. 
May construct trellises, repair fences and farm buildings, or participate in irrigation activities. 
Excludes "Graders and Sorters, Agricultural Products" (45-2041) and "Forest, Conservation, and 
Logging Workers" (45-4011 through 45-4029). 

N a tional esti ma te? fo r this occupation 
indust ry pr ofi t fo r t h is occupati on 
Geographic profile for this occupation 

National estimates for this occupation: Top 

Employment estimate and mean wage estimates for this occupation: 


Employment (1) 

Employment! 
RSE a) | 

Mean hourly 
wage 

Mean annual 
wage £2) 

Wage RSE £3) 

228,600 

1.4 % 

$9.64 

$20,040 | 

0.5 % 


Percentile wage estimates for this occupation: 


Percentile 

10% 

25% 

50% 

(Median) 

75% 

90% 

Hourly Wage 

$8.10 

$8.46 

$8.98 

$9.80 

$12.41 

Annual Wage (2) 

$16,850 

$17,600 

$18,690 

$20,390 

$25,820 
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Graders and Sorters, Agricultural Products 


http://www.bls.gov/oes/cuiTent/oes452041.htm 
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Occupational Employment and Wages, May 2010 

45-2041 Graders and Sorters, Agricultural Products 

Grade, sort, or classify unprocessed food and other agricultural products by size, weight, color, or 
condition. Exdudes "Agricultural Inspectors" (45-2011). 

National estimates for this occupation 
Industry profile for this nminatinn 
Geographic profile for this occupation 


CONTACT OES 

SEARCH OES. 

[ ][Go] 

OES TOPICS 

ARCHIVED DATA 
CHARTS & MAPS 

INFORMATION FOR 
RESPONDENTS 

TECHNICAL 

DOCUMENTATION 


National estimates for this occupation: Too 

Employment estimate and mean wage estimates for this occupation: 


Employment (J.) 

Employment 

RSEtf) 

Mean hourly 1 
wage • 

Mean annual 
wage (2) 

Wage RSE (21 

38,950 

3.5 % 

$10.18 1 

$21,180 

1.1 % 


Percentile wage estimates for this occupation: 


Percentile 

10% 

25% 

50% 

(Median) 

75% 

90% 

Hourly Wage 

$7.92 

$8.57 

$9.22 

$10.98 

$13.46 

Annual Wage (2} 

$16,470 

$17,830 

$19,180 

$22,850 

$27,990 
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Agricultural Workers, All Other 
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Occupational Employment and Wages, May 2010 

45-2099 Agricultural Workers, All Other 

All agricultural workers not listed separately. 

National estimates for this occupation 
Industry profile for this occupation 
Geographic profile for this occupation 

National estimates for this occupation: Top 

Employment estimate and mean wage estimates for this occupation: 


jHUBGUAH 

. ]>: 

Employment (1) 

Employment' Mean hourly: 
RSE£2) wage ; 

Mean annual 
wage £2} | 

Wage RSE £2} 

OES TOPICS 

7,490 

6 1% 1 $13 35 

$27,780 : 

1.8 % 


archived data Percentile wage estimates for this occupation: 


Percentile 

10% 

25% 

50% 

(Median) 

75% 

90% 

Hourly Wage 

$8.19 

$9.39 

$11.65 

$16.20 

$21.15 

Annual Wage £2) 

$17,030 

$19,540 

$24,230 

$33,690 

$43,990 
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Statement of the National Immigration law Center 

Tvlcr Moran. Policy Director 

Maura Ooi, Legal Intern 

House Committee on the Judiciary 
Subcommittee on Immigration Policy and Enforcement 

Hearing on the American Specialty Agriculture Act 
September 8. 2011 


Members of the Committee, thank you for the opportunity to submit this statement regarding the 
September 8 ,h hearing on the American Specialty Agriculture Act (HR 28471 

NILC is a nonpartisan national legal advocacy organization that works to advance and promote 
the rights of low-income immigrants and their family members Since its inception in 1979. 

NILC has earned a national reputation as a leading expert on the intersection of immigration law 
and the employment rights of low-income immigrants NILC's extensive knowledge of the 
complex interplay between immigrants' legal status and their rights under U S employment laws 
is an important resource for immigrant rights coalitions and community groups, as well as 
policymakers, attorneys, workers’ rights advocates, labor unions, government agencies, and the 
media 

Overview 

The American Specialty Agriculture Act (HR 2847) was introduced as a direct response to the 
concerns raised by the agricultural industry about the Legal Workforce Act (HR 2885), and the 
fact that it will destroy American fanning. Making E-Verify mandatory will cripple agriculture, 
but this legislation provides no real solutions Instead oflegalizing the one million 
undocumented agricultural workers currently on our farms, the bill replaces the already 
problematic H-2A guest worker program with an even-worse guestworker “solution ." 

Mandatory E-Verify and its impact on agriculture. 

Because the American Specialty Agriculture Act was introduced as a direct response to criticism 
of the Legal Workforce Act, it is important to highlight the impact of the Legal Workforce Act 
on the agricultural industry and its workers Requiring all employers in the L S to use E-Verify 
will impose an immense cost burden on the agricultural industry, lead to huge job losses, force 
workers to move into more exploitative working conditions, and result in lost tax revenue for 
federal and state governments 

Because up to 75 percent of agricultural workers are unauthorized immigrants, 1 the Legal 
Workforce Act attempts to treat agriculture workers and employers differently through carve- 
outs that extend the time for implementation and exempt farm workers from verification if they 


' Dan Zak. “Stephen Colbert in GOP Pundit Character. Testifies on Immigration in D C .” The Washington Post. 
Sept 25, 2111(1. um w UjKbnnMnnpnU t-onilv-n-dvnyrnnieii(/:i rt K-kV?il !l)/UV/74/AR2(H (X)'J! jfl.r T M hlilll 
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return to an employer with whom they have worked in the past But this is just a facade Other 
provisions in the bill require employers to reverify the current workforce over time — which 
simply delays the devastating impact on agriculture. 

The bill’s carve-out acknowledges how a mandatory E-Verify regime will wreak havoc on 
American agriculture but fails to provide tangible solutions that produce reform Instead, the bill 
puts forth half-solutions that put family farms, American jobs, and workers at risk and create a 
regime in which workers will be vulnerable to increased labor exploitation For example, the 
U S Department of Agriculture reports that for every on-farm job there are about 3 I "upstream" 
and ‘"downstream" jobs in America — jobs that support and are created by the growing of 
agricultural products ' Given current levels of unemployment, these jobs are vital for American 
workers — but they also ensure that small family farms can produce commodities that are 
economically viable The bill threatens to reduce or eliminate these while simultaneously 
creating an even larger pool of pliable, easily exploited workers The bill exempts from 
verification agricultural workers who return to an employer for whom they worked previously, 
creating an incentive for workers to return to jobs for which, in the past, they may have been paid 
illegally low wages or where they may have had to endure other abusive working conditions 
Similarly, this carve-out ensures that unauthorized workers will stay in the agricultural industry, 
ensuring that it remains low-wage and that American workers will continue to have extremely 
low incentive to apply for these jobs 

Additionally, the Legal Workforce Act requires most employers of agricultural workers assigned 
to federal contractors to have their employment eligibility verified through the EEVS But 
because the bill provides does not make contractors or subcontractors legally liable for 
knowingly hiring unauthorized w-orkers. the bill will result in growers" continued and expanded 
use of labor contractors to hire agricultural workers U S agriculture relies heavily on workers 
recruited and supplied by often unscrupulous labor contractors, which practice ensures that 
wages are kept low and working conditions barely tolerable for the workers who harvest the 
fruits and v egetables we eat The Legal Workforce Act does nothing to stop or even counteract 
this At best, the bill perpetuates the abysmal status quo: at worst, it incentivizes the expanded 
use of labor contractors, making already vulnerable workers more vulnerable The treatment of 
agriculture in the bill acknowledges the problem farmers face in getting authorized workers, but 
the bill offers no realistic solution Instead, it creates a system that works neither for agricultural 
workers, for employers, or for Americans who want and need the agricultural products our nation 
produces. 

The bill will also hurt U S citizen and legal immigrants, who represent 25 to 50 percent of all 
farmworkers Nationally, if use of E-Verify were to become mandatory, between I 2 million and 
3.5 million workers would have to contact a government agency to fix their records or risk losing 
their jobs 1 With approximately 2 6 million agricultural workers in the US, this translates to 


' Dan Griswold, ICE II ttrksile Enfitrcemcnt ip m the Joh 7 Testimony Before the Subcommittee on Immigration 
Policy and Enforcement Committee on the JuUiciury, V S. House of Ueprescntahvex (Cato Institute. Ian, 20. 20111 
www .calo orerimb display. blipl'mib id- 1 2720 . 

1 According lo Wcsiai 0,8 pciceni orwoikcrs receive an erroneous tentative nonconfirnialion or “TNC *" Findings 
of the iVcb'haxeti E-l 'en !\ Program Evaluation (Wcstat. Dec 20091. www nscis isn't v(t S/Tr- Verify f- 
VerifV/Piniil“i,2oE- V crifv o .i20Rcpon%2tll2-16-<i < ) 2 ndf .. n 117 There are currently about I54.287.0IKI million 
workers in lire US. The 1.2 million figure was arrived al by multiply mg ilicse two numbers. LA Countv . 
however, lias rcporied an error rale of 2 T percent Tire 15 million figure was arrived al by nmlliplying lie number 
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between 10.040 and 29,900 U S citizens and other authorized workers. 4 According to the 
Government Accountability office, the process of fixing government records is “formidable " 
Workers must take unpaid time otT from work to visit a local Social Security Administration 
office to check and correct their records, which often requires multiple trips and long wail times, 
leading workers to lose wages, time, and money spent on travel and daycare. For agricultural 
workers, during the growing and harvesting season, time quite literally is money During the 
peak of the season, hours of work lost io correcting these errors could dramatically affect 
workers' income 

The American Specially Agriculture Act does not fix the problems of mandatory E-Verify. 

In an attempt to respond to concerns that mandatory E-Verify will devastate the agricultural 
industry. Representative Smith has introduced the American Specialty Agriculture Act, which 
creates a new temporary agricultural guest worker program, modeled on the existing H-2A guest 
worker program Yet this new legislation entirely fails to address the problems of mandatory E- 
Verify 


It disregards the undocumented agricultural workers already in the 11. S. 

Current estimates place the number of undocumented workers in the agricultural industry 
at one million The American Specialty Agriculture Act does nothing to address these 
productive workers who are already here with families and who have established ties to 
the community and their employers Instead, the program will bring in 500,000 new 
guest workers each year, while simply ignoring the significant population that is already 
here and experienced 

It creates a problematic new temporary guest worker program with no basic labor 
protections. 

Instead of considering the trained undocumented workforce already here, the Act creates 
the H-2C guest worker program, similar to die existing H-2A program, but stripped of all 
worker protections and any meaningful oversight By shifting administration of the 
agricultural guest worker program from the Department of Labor to the Department of 
Agriculture, the Act gives ov ersight authority to an agency already seen as favorable to 
the agricultural industry and with no experience administering a guest worker program 

The H-2C program is even worse than the current H-2A program By reducing the 
employment guarantee from three-quarters under the H-2A program to one half under the 
H-2C program, the Act weakens worker assurances of employment Additionally, the 
limitation on access to legal assistance only for matters relating to wages, housing. 


of yvorkets in the U S by 2 1 percent See Marc Roscnbluni. F.-l 'ert/y: Strengths. Weaknesses, and Proposals tor 
Return (Migration Policy Institute. Feb 201 1 > Imp ('wwyy ni t raaiionoolicy onsnuhs/F-Vcrifv-lnsielii pdf . 

1 According to tile 2007 Census of Agriculture, llicrc are an estimated 2.6 million agricultural workers ill tile U S 
See U S Dep t of Agriculture. National Agnculiural Staiislics Service, “2007 Census of Agriculture available ni 
http li www ngcc iiMis usd a eov/Puh lic.'Hioii s/2H07/Cln|iiic H ieliliclits/Fa cl Slicc ts'fanti labor p df Using the 
estimate that 50% of agricultural woritets arc documented or US. citizens, tile 1 0,040 figure was readied b> 
multiplying the estimated number of documented or U S. citizen agricultural workers ( 1 .7 million) by the S percent 
Westat error rate. The 29,900 figure was readied by mtilliplymg die estimated number of documented or U S 
citizen agriculluml workers by die 2 7 perecnl error rale reported by LA County 
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transportation, and other employment rights as provided in the job offer leaves an already 
vulnerable population without the benefit of legal assistance and open to abuse and 
exploitation by employers who do not provide for worker safely and sanitation in the job 
offer Further, by limiting the provision of legal assistance to workers present in the U S 
at the time of service, the Act ensures that many workers will never be compensated for 
labor violations The ten-month admittance limit means that most workers will have to 
return to their countries well before their claims are resolved. By allowing employers to 
exclude legal aid attorneys and representatives from their property unless the legal 
representative has a pre-arranged appointment with a specific worker, the Act ensures 
that workers unaware of their labor rights remain uninformed The prohibition on H-2C 
workers or their representatives bringing a lawsuit against their employer to recover 
damages unless they have first attempted mediation further limits access to justice for 
workers By allowing employers to impose mandatory binding arbitration and mediation 
on H-2C workers as a condition of employment, the Act further limits the ability of 
workers to seek redress for their legal claims Additionally, the requirement that workers 
split the costs of this mandatory arbitration or mediation with the employer will serve to 
discourage low-income workers from reporting labor violations 

Legalization of farmworkers is the only solution. 

Implementation of mandatory E-Verify will destroy agriculture, and the creation of a new 
guestworker program will simply exacerbate existing challenges in the industry and workforce 
A better solution is to legalize undocumented farmworkers and ensure that all workers have the 
same access to labor protections Without legalization, requiring all agricultural employers to 
use E-Verify while adding a new guestworker program that encourages worker exploitation will 
hurt the economy and workers, and while doing nothing to create new jobs 


o 




